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i 

1 [Stamp:] United States Court of Appeals £or the 

District of Columbia. Filed Apr. 2,1935. Hejnry W. 
Hodges, Clerk. 

In the Supreme Court of the District of Columbia. 

Criminal No. 55,624. 

United States of America 


John Reginald Forte, et al. 

Notice of Appeal. 

(Name and address of appellant:) John ReginaldjForte, 
Forestville, Maryland. 

(Name and address of appellant’s attorney-:) ChaHes E. 
Ford, Milton Kaplan, 424 Fifth Street, N. W., D. C[ 

Offense: Violation of Section 863 of the D. C. Cocjle. 

Date of judgment: March 29, 1935. j 

Brief description of judgment or sentence: Imprisonment 
for not less than three months nor more than six months. 

Name of prison where now confined, if not on bail!: Bail. 

I, the above-named appellant, hereby appeal to the Court 
of Appeals of the District of Columbia from the judgment 
above-mentioned on the grounds set forth below. 

JOHN R. FORTE, | 

AppelJ\cmt. 

CHARLES E. FORD, 
MILTON KAPLAN, 
Attorney- for Appellant. 

Date: April 2,1935. 

1—6449a 





2 
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Grounds of Appeal. 

Failure of Court to withdraw juror after prosecutor’s 
opening address. 

Failure of Court to direct verdict after prosecutor’s 
opening address. 

Admission in evidence of number slips. 

Admission in evidence of testimonv with reference to 

* 

number slips. 

Allowing Officer Kite to give his understanding of num¬ 
ber game in first instance; and allowing to remain after 
renewing obj. 

Admission in evidence of testimonv with reference to 

* 

writing numbers for other people; and failure to withdraw 7 
a juror. 

Admission !in evidence of testimonv with reference to 
defendant receiving envelop containing number slips. 

Admission in evidence of number books; admission in 
evidence of documents taken as a result of search of 
premises and Forte. 

Failure of Court to direct verdict at conclusion of Govt, 
evidence. 


2 [Stamp:] United States Court of Appeals for the 

District of Columbia. Filed Apr. 2, 1935. Henry W. 
Hodges, Clerk. 

In the Supreme Court of the District of Columbia. 

Clerk’s statement of docket entries to accompany dupli¬ 
cate notice of appeal to the Court of Appeals. 

Criminal No. 55624. 

United States of America 

vs. 

John Reginald Forte. 

Docket Entries. 

Date. 

1935. 

Jan. 23. Presentment and indictment filed. 

Feb. S. Arraigned. Plea Not Guilty. 



UNITED STATES OF AMERICA. 
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Docket Entries — Continued. \ 

1935. | 

March 13. Jury sworn and respited until tomorrojv. 

March 14. Trial resumed, same jury again respited until 

tomorrow. i 

> 

March 15. Trial resumed, same jury, charge of Cotart, ver¬ 
dict not guilty on 1st, 2nd, 3rd and 4th counts 
and guilty on the 5th, 6th and 8th counts and 
by direction of Court not guilty on the 
7th count. 

i 

March 29. Sentenced to Washington Asylum and |Jail for 

the period of three (3) months to!six (6) 
months, to take effect from and including 
this date. 

April 2. Notice of Appeal filed. 

Date: April 2, 1935. j 

A.ttest * 

FRANK E. CUNNINGHAM, 

Clerk. 

By SAMUEL SILVERMAN, 

Assistant Clerk. 

Note.—This statement from the docket entries is in¬ 
tended suitably to identify the case and not as a substitute 
for the record on appeal, which is to be prepared ar^d certi¬ 
fied as provided in Rules 7, 8, and 9, of Supreme Court 
U. S. 

! 

3 [Stamp:] United States Court of Appeals for the 

District of Columbia. Filed Oct. 24, 1935. Henry 
W. Hodges, Clerk. 


2—6449a 




4 


JOHN REGINALD FORTE VS. 


Vnited States Court of Appeals for the District of Columbia. 

October Term, 1935 
No. 6449. 

John Reginald Forte, Appellant, 

vs. 

United States, Appellee. 

Appeal from the Supreme Court of the District 

of Columbia. 


4 Supreme Court of the District of Columbia. 

Criminal No. 55624. 

United States 
vs. 

William Jimroglou, Nicholas Jimroglou, Walter Grant 
Bethea, John Reginald Forte, Peter Cormic Coyle. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-entitled 
cause, to wit: 

5 In the Supreme Court of the District of Columbia, 

Holding a Criminal Term. 

Indictment. 

Filed in Open Court January 23, 1935. 

, January Term, A. D. 1935. 

District of Columbia, ss : 

The Grand Jurors of the United States of America, in 
and for the District of Columbia aforesaid, upon their oath, 
do present: 



UNITED STATES OF AMERICA. 


O 


That one William Jimroglou, one Nicholas Jimroglou, 
one Walter Grant Bethea, one John Reginald Forte, and 
one Peter Connie Coyle, each late of the District of Co¬ 
lumbia aforesaid, on, to wit, the thirtieth day of November, 
1934, and at the District of Columbia aforesaid, unlawfully, 
knowingly and feloniously did sell and transfer to one 
Melvin M. Kite, then and there being, a certain ticket, cer¬ 
tificate, bill, token and device purporting and intended to 
guarantee and assure to, and entitle the said Mefvin M. 
Kite to a chance of drawing and obtaining a priz^, to be 
drawn in a certain lottery, a more particular description 
whereof is to the Grand Jurors aforesaid unknown; jagainst 
the form of the statute in such case made and provided, 
and against the peace and government of the said United 
States. 

Second Count: And the Grand Jurors aforesaid, upon 
their oath aforesaid, do further present: 

That one William Jimroglou, one Nicholas Jimroglou, 
one Walter Grant Bethea, one John Reginald Forte, and 
one Peter Cormic Coyle, each late of the District of Co¬ 
lumbia aforesaid, on, to wit, the sixth day of December, 
1934, and at the District of Columbia aforesaid, unlaw¬ 
fully, knowingly and feloniously did sell and transfer 
6 to one Melvin M. Kite, then and there being, a cer¬ 
tain ticket, certificate, billy, token and device pur¬ 
porting and intended to guarantee and assure to, and en¬ 
title the said Melvin M. Kite to a chance of drawing and 
obtaining a prize, to be drawn in a certain lottery, a more 
particular description whereof is to the Grand Jurors 
aforesaid unknown; against the form of the statute in such 
case made and provided, and against the peace and govern¬ 
ment of the said United States. 

Third Count: And the Grand Jurors aforesaid, upon 
their oath aforesaid, do further present: 

That one William Jimroglou, one Nicholas Jinjroglou, 
one Walter Grant Bethea, one John Reginald Forte, and 
one Peter Cormic Coyle, each late of the District of Colum¬ 
bia aforesaid, on, to wit, the twenty-first day of December, 
1934, and at the District of Columbia aforesaid, unlawfully, 
knowingly and feloniously did sell and transfer to ohe Mel¬ 
vin M. Kite, then and there being, a certain ticket, certifi¬ 
cate, bill, token and device purporting and intended to 
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guarantee and assure to, and entitle the said Melvin M. 
Kite to a chance of drawing and obtaining a prize, to be 
drawn in a certain lottery, a more particular description 
whereof is to the Grand Jurors aforesaid unknown; against 
the form of the statute in such case made and provided, and 
against, the peace and government of the said United States. 

Fourth Count: And the Grand Jurors aforesaid, upon 
their oath aforesaid, do further present: 

That one William Jimroglou, one Nicholas Jimroglou, 
one Walter Grant Bethea, one John Reginald Forte, and 
one Peter Cormic Coyle, each late of the District of Colum¬ 
bia aforesaid, on, to wit, the twenty-fourth day of 
7 December, 1934, and at the District of Columbia, 
aforesaid, unlawfully, knowingly and feloniously did 
sell and transfer to one Melvin M. Kite, then and there 
being, a certain ticket, certificate, bill, token and device pur¬ 
porting and intended to guarantee and assure to, and en¬ 
title the said Melvin M. Kite to a chance of drawing and 
obtaining a prize, to be drawn, in a certain lottery, a more 
particular description wrhereof is to the Grand Jurors 
aforesaid unknowm; against the form of the statute in such 
case made and provided, and against the peace and govern¬ 
ment of the said United States. 

Fifth Count: And the Grand Jurors aforesaid, upon 
their oath aforesaid, do further present: 

That one William Jimroglou, one Nicholas Jimroglou, 
one Walter Grant Bethea, one John Reginald Forte, and 
one Peter Cormic Coyle, each late of the District of Colum¬ 
bia aforesaid, on, to wit, the twenty-ninth day of December, 
4 934, and at the District of Columbia aforesaid, unlawfully, 
knowingly and feloniously di d sell and transfer t o one 
Melvin M. Kite, then and there being, a certain ticket, cer¬ 
tificate, bill, token and device purporting and intended to 
guarantee and assure to, and entitle the said Melvin M. 
Kite to a chance of drawing and obtaining a prize, to be 
drawm in a certain lottery, a more particular description 
wiiereof is to the Grand Jurors aforesaid unknowm; against 
the form of the statute in such case made and provided, 
and against the peace and government of the said United 
States. 

Sixth Count: And the Grand Jurors aforesaid, upon 
their oath aforesaid, do further present: 


UNITED STATES OF AMERICA. 
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That one William Jimroglou, one Nicholas Jiimroglou, 
one Walter Grant Bethea, one John Reginald F<j>rte, and 
one Peter Cormic Coyle, each late of the District off Colum¬ 
bia, aforesaid, on, to wit, the third day of jjanuary, 
8 1935, and at the District of Columbia aforesaid, un¬ 

lawfully, knowingly and feloniousl y did I sell and 
transfer to one Melvin M. Kite, then and there beihg being , 
a certain ticket, certificate, bill, token and device purport¬ 
ing and intended to guarantee and assure to, and entitle the 
said Melvin M. Kite to a chance of drawing and obtaining 
a prize, to be drawn in a certain lottery, a more particular 
description whereof is to the Grand Jurors aforesaid un¬ 
known; against the form of the statute in such ca^e made 
and provided, and against the peace and government of the 
said United States. ! 

i 

Seventh Count: And the Grand Jurors aforesaid, upon 
their oath aforesaid, do further present: 


That one William Jimroglou, one Nicholas Jimroglou, 
one Walter Grant Bethea, one John Reginald Forte, and 
one Peter Cormic Coyle, each late of the District of Colum¬ 
bia aforesaid, on, to wit, the third day of January, 1935, 
and at the District of Columbia aforesaid, unlawfully, 
knowingly and feloniously did have in the possession of 
them, the said William Jimroglou, the said Nicholas Jim¬ 
roglou, the said Walter Grant Bethea, the said Jol^n Regi¬ 
nald Forte, and the said Peter Cormic Coyle, for tjhe pur¬ 
pose of sale and transfer, a chance and ticket in ajcertain 
policy lottery, a more particular description wherepf is to 
the Grand Jurors aforesaid unknown; against the form of 
the statute in such case made and provided, and against the 
peace and government of the said United States. 

Eighth Count: And the Grand Jurors aforesaid, upon 
their oath aforesaid, do further present: I 

That one William Jimroglou, one Nicholas Jimjroglou, 
one Walter Grant Bethea, one John Reginald! Forte, 
9 and one Peter Cormic Coyle, each late of the district 
of Columbia aforesaid, on, to wit, the third day of 
January, 1935, and at the District of Columbia aforesaid, 
unlawfully, knowingly and feloniously did have in the pos¬ 
session of them, the said William Jimroglou, the said 
Nicholas Jimroglou, the said Walter Grant Bethea, 
the said John Reginald Forte, and the said Peter 
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Connie Coyle, for the purpose of sale and transfer, 
a certain ticket, certificate, bill, token, and device, pur¬ 
porting and intended to guarantee and assure to the 
purchaser thereof a chance of drawing and obtaining a 
prize, to be drawn in a certain lottery, a more particular 
description whereof is to the Grand Jurors aforesaid un¬ 
known; against the form of the statute in such case made 
and provided, and against the peace and government of the 
said United States. 

LESLIE C. GARNETT, 

; Attorney of the United State* in and 
for the District of Columbia. 


Endorsed: Criminal No. 55624. United States vs. Wil¬ 
liam Jimroglou, Nicholas Jimroglou, Walter Grant Bethea, 
John Reginald Forte, Peter Connie Coyle. Vio. Sec. 863 
of the I). C. Code. A True Bill. Raymond H. Kinnear, 
Foreman. 
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Memoranda. 


February 8, 1935.—Each arraigned, plea not guilty. 
March 15, 1935.—Verdict—Forte not guilty on 1, 2, 3 & 4 
counts, guilty on 5, 6 & 8 counts, not guilty (by direction) 
on 7th count. 


Supreine Court of the District of Columbia. 

Friday, March 29" A. D. 1935. 

The Court resumes its session pursuant to adjournment: 
Mr. Justice Proctor, presiding. 

******* 

Come as well the Attorney of the United States, as the 
defendant in proper person, according to his recognizance 
and by his attorney Charles E. Ford, Esquire; and there¬ 
upon it is demanded of the defendant what further he has 
to say why the sentence of the law should not be pronounced 
against him, and he says nothing except as he has already 
said; whereupon it is considered by the Court that for his 
said offense the said defendant be' imprisoned in the Wash¬ 
ington Asylum and Jail for the period of Three (3) months 
to Six (6) months, to take effect from and including this 
date; and thereupon the defendant by his attorney notes 
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an appeal to the Court of Appeals of the District jof Colum¬ 
bia, from the judgment of the Court in this ca^e; where¬ 
upon the Court fixes the amount of bond for the appear¬ 
ance of the defendant at One Thousand Dollars; ^hereupon 
the defendant enters into a recognizance in the siim of One 
Thousand Dollars with William P. Ryan as surety, to forth- 
with surrender himself to the custody of the Mar- 
11 shal of the District to be dealt with and proceeded 
against according to law in case the judsjment ap¬ 
pealed from shall be affirmed, or the appeal for ^ny cause 
dismissed, or the judgment be reversed and a nev[ trial or¬ 
dered, or if he, the said defendant, depart tjie Court 
without leave. I 

Notice of Appeal . j 

I 

Filed April 2, 1935. j 

# # # # * # I # 

I 

(Name and address of appellant:) John Reginald Forte, 
Forestville, Marvland. ! 

(Name and address of appellant’s attorney-:) Charles E. 
Ford, Milton Kaplan, 424 Fifth Street, N. W., D. C. 

Offense: Violation of Section 863 of the D. C. Cbde. 

Date of judgment: March 29,1935. j 

Brief description of judgment or sentence: Irpprison- 
ment for not less than three months nor mere <han six 
months. ! 

Name of prison where now confined, if not on ball: Bail. 

I, the above-named appellant, hereby appeal to the Court 
of Appeals of the District of Columbia from the judgment 
above-mentioned on the grounds set forth below. 

JOHN R. FORTE, | 

Appelant. 

CHARLES E. FORri, 

MILTON KAPLAN, | 

Attorneys for Appellant. 

Date: April 2, 1935. j 

Grounds of Appeal. j 

Failure of Court to withdraw juror after prosecutor’s 
opening address. j 

Failure of Court to direct verdict after prosecutor’s 
opening address. I 
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Admission in evidence of number slips. 

12 Admission in evidence of testimony with reference 
to number slips. 

Allowing Officer Kite to give his understanding of num¬ 
ber game in first instance; and allowing to remain after 
renewing obj. 

Admission in evidence of testimonv with reference to 

* 

writing numbers for other people; and failure to withdraw a 
juror. 

Admission in evidence of testimonv with reference to 

* 

defendant receiving envelop containing number slips. 

Admission in evidence of number books; admission in 
evidence of documents taken as a result of search of prem¬ 
ises and Forte. 

Failure of Court to direct verdict at conclusion of Govt, 
evidence. 

Service of copv acknowledged this 2d day of April, 1935. 

!" ' L. C. GARNETT, 

U. S. Atty. 

sph. 

Assignments of Error of Defendant Forte. 

Filed May 11, 1935. 


Comes now the petitioner herein and for assignments of 
error states that the Court below erred as follows: 

1. Failure of the Court to withdraw a Juror after tlie 
United States opening statement. 

2. Failure of the Court to direct a verdict in the defend¬ 
ant's favor after the United States opening statement. 

3. In permitting the witness Kite to testify regarding 
numbers slips. 

4. In admitting evidence of U. S. for identification 
No. 1. 

5. In permitting the witness Kite to testify as to his un¬ 
derstanding of the numbers game. 

6. In overruling defendant’s renewed objection to the 
witness Kite testifying as to his understanding of the num¬ 
bers game. 

7. In admitting evidence of U. S. for identification 
No. 2. 


13 
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8. In admitting evidence as to the writing Qf numbers 

for other people. j 

9. Failure to withdraw juror after admitting such evi¬ 
dence. 

10. Admitting evidence of U. S. for identification No. 3 
and the identification thereof. 

11. Identification and admission in evidence of U. S. for 

identification No. 4. j 

12. Admission in evidence of testimony as to j defendant 
Forte entering premises and getting envelop-s. i 

13. Identification and admission in evidence of U. S. for 

identification No. 5. [ 

14. Admission in evidence of testimony to search of auto¬ 
mobile and store and results of search. 

15. Identification and admission in evidence of U. S. for 
identification No. 6. 

16. Identification and admission in evidence of U. S. for 
identification No-. 7. 

17. Identification and admission in evidence of U. S. for 
identification No. 8. 

18. Identification and admission in evidence of U. S. for 

identification No. 9. j 

19. Identification and admission in evidence of|U. S. for 

identification No. 12. I 

20. Identification and admission in evidence of U. S. for 
identification No. 14. 

21. Identification and admission in evidence of ju. S. for 
identification Nos. 15 and 16. 

22. In admission in evidence of testimdnv as to 

* 

14 the search of the premises, of the automobile, and 
Forte, and the results thereof. 

23. Admission in evidence of U. S. No. 13 for identifica¬ 
tion. 

24. In overruling defendant’s objection to the qualifica¬ 
tions of the witness Deyoe to discuss the numbers Igame. 

25. In overruling defendant’s objection to th<} witness 
Deyoe’s explanation of the numbers game and his Qualifica¬ 
tions. 

26. Admission in evidence of testimony as to tHe search 
of defendant Forte. 

27. Admission in evidence of the marked nickels. 

28. In overruling defendant’s objection to all U. S. Ex¬ 
hibits and testimony thereof. j 

3—6449a 
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29. In overruling defendant’s renewed motion for a di¬ 
rected verdict in his favor. 

30. In overruling defendant’s objection to the cross- 
examination of defendant William Jimroglou. 

31. In overruling defendant’s objection to U. S. cross- 
examination of defendant Nicholas Jimroglou as to when 
he heard about the warrant. 

32. In permitting the U. S. to recall William Jimroglou. 

33. In permitting the U. S. on cross-examination to ask 
William Jimroglou whether or not he told Deyoe Nick 
wasn’t there. 

34. In failure to verdict in his favor at the conclusion of 
all the testimonies. 

35. In instructing the jury that the numbers game was 
a violation of the lottery statute. 

CHARLES E. FORD, 
MILTON KAPLAN. 

15 Service of copv acknowledged this 11th dav of 
May 1935. 

LESLIE C. GARNETT, 
sph. 

Supreme Court of the District of Columbia. 

Tuesday, October 1" A. D. 1935. 

The Court commences its session at ten o’clock in the fore¬ 
noon by proclamation of the Marshal, pursuant to rule of 
the Court, the Honorable Daniel W. O’Donoghue, Associate 
Justice of the said Supreme Court, presiding. 

* * * * # * * 

Proctor, J. 

Now comes here the defendant bv his attornevs Messrs. 
Charles E. Ford and Milton Kaplan, and prays the Court to 
sign, and make a part of the record his Bill of Exceptions 
taken during the trial of the case and submitted to the 
Court on the 9th day of May, A. D. 1935, which is accord¬ 
ingly done. 


UNITED STATES OF AMERICA. 
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Designation of Record. 

i 

Filed May 11, 1935. j 

* * * * • « j * 

The Clerk will please prepare a transcript o|f record on 
an appeal, and will include therein the following: 

1G 1. The Indictment. 

2. The Plea. I 

3. The Verdict. j 

4. The Sentence. 

5. Notice of Appeal. 

6. The Bill of Exceptions. | 

7. The Assignment of Errors. 

8. This Designation of Record. 

CHARLES E. FORD, 
MILTON KAPLAlN. 

Service of copy acknowledged this 11th dav of jMav, 1935. 

L. C. GARNETT. 
Ack. sph. j 

17 Supreme Court of the District of Columbia. 

United States of America, [ 

District of Columbia, ss: j 

I 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 12, both inclusive, to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copy of which is mape part of 
this transcript in the case of United States v^. William 
Jimroglou, et al., Criminal No. 55624, as the same remains 
upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe mv name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 11th day of October, 1935. j 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

By CHAS. B. COFLIN, 

Assistani Clerk. 
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IS In the Supreme Court of the District of Columbia 

Holding a Criminal Court. 

Criminal. 

No. 55624. 

United States 


vs. 

John Reginald Forte, et al. 

Bill of Exceptions on Behalf of Defendant John B. Forte. 

Be it remembered that this case came on to be heard 
before Honorable James M. Proctor, Associate Justice of 
the Supreme Court of the District of Columbia, and a jury, 
on the 13th, 14th, and 15th days of March, 1935, upon an 
indictment which charged that the defendants, John Regi¬ 
nald Forte, Nicholas Jimroglou, William Jimroglou, Wal¬ 
ter Grant Bethea, and Peter Connie Coyle in six separate 
counts on November 30, 1934, December 6, 1934, December 
21, 1934, December 24, 1934, December 29, 1934, and Janu¬ 
ary 3, 1935, respectively, at the District of Columbia, un- 
lawfullv, knowinglv and feloniouslv did sell and transfer 
to one Melvin M. Kite a certain ticket, certificate, bill, 
token and device purporting and intended to guarantee 
and assure to, and entitle the said Melvin M. Kite to a 
chance of drawing and obtaining a prize, to be drawn in 
a certain lottery; and which further charged in a seventh 
count that the said defendants on the 3rd of January, 1935, 
at the District of Columbia unlawfullv, knowinglv and 
feloniously did have in the possession of them, for the pur¬ 
pose of sale and transfer, a chance and ticket in a certain 
policy lottery; and which further charged in an eighth 
count that the defendants on the 3rd dav of Januarv, 1935, 
at the District of Columbia, unlawfullv, knowinglv and 
feloniously did have in the possession of them, for the 
purposes of sale and transfer a certain ticket, certificate, 
bill, token, and device, purporting and intended to guaran¬ 
tee and assure to the purchaser thereof a chance of draw¬ 
ing and obtaining a prize, to be drawn in a certain 
19 lotterv; all in violation of Section 863 of the D. C. 
Code/ 



UNITED STATES OF AMERICA. 
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The jury having been impaneled and dulyl sworn, an 
Assistant United States Attorney on behalf of the Govern¬ 
ment made an opening statement to the jury advising them 
that this case involved an indictment in eight counts for 
violations of Section 863 of the D. C. Code; tljiat the first 
six counts charged the said defendants on th|e aforesaid 
days respectively with selling and transferring to one 
Melvin M. Kite a ticket or bill which purported to guaran¬ 
tee and assure to him a chance of drawing a prize which 
prize was to be drawn in a certain lottery; that me seventh 
count charged the said defendants with possessing a ticket 
in a certain policy lottery; that the eighth count charged 
the said defendants with possessing, for the purpose of 
sale and transfer, a ticket which purported to be, and was 
intended to guarantee and insure to the holdeij thereof, a 
chance to win a prize which prize was to be drawn in a 
certain lottery; that the evidence would show that on the 
dates alleged Officer Melvin M. Kite went to the!lunchroom 
operated by the defendants William and Nicholas Jim- 
roglou, and Walter Bethea and played with either of these 
three on the numbers game; that the numbers game was 
played in the following manner: 

That Kite would go there and tell one of these three men 
that he wanted to play the numbers; that he jvould give 
one of the defendants a number consisting of three digits, 
as 167; that the person given the number woujd write it 
in a little book, which corresponded to a salesman’s book 
used in a store, so that an original and two carbon copies 
were made; that Kite would bet 10 cents on eacji number; 
that one carbon copy would be given to Kite. 

That on the 29th day of December, 1934, the [Defendant 
Forte came to this lunchroom and one of the said 
20 three defendants handed to Forte a package contain¬ 
ing the originals of the number slips whiph he had 
written that day; that Forte took them and weiit out. 

That on the 3rd of January, 1935, Kite played the num¬ 
bers with defendant Nicholas Jimroglou, received a carbon 
copy and paid him with two marked nickels, whicih was put 
in a bowl on the counter containing other mdney; that 
defendant Forte was there at the time; that Nicholas took 
from Forte an envelope containing a quantity df original 
numbers slips and inserted in this envelope thd original 
slips which he had just written for Kite; that Iforte then 
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left, walked out to the sidewalk and when about to get into 
a car was placed under arrest; that in this car sat the 
defendant Covie and that on the floor of the car the arrest- 
ing officers found a package containing a large number of 
slips; (an exception was reserved as to anything found in 
the automobile unless a legal right for the officers’ entry 
and search was established.) 

That in the package that Forte had was found the origi¬ 
nal of the number which Nicholas had just written for Kite; 
that Forte said he was picking up numbers for a man 
named Palmer Sowers, who was in the numbers business. 

Whereupon, at the conclusion of the prosecutor’s open¬ 
ing statement the jury returned and defendant’s counsel 
made the following motions with the following rulings: 

1. Defendant’s counsel moved the court to withdraw a 
juror on the ground that the prosecutor, with the indict¬ 
ment in his hand read to the jury what he believed the 
indictment charged; that he said the indictment charged 
that these tickets were for a prize which was to be drawn 
in a lottery; that it was not what the indictment charged 
in any count; and that it was not what the Code states, 

or sets forth as a violation of this section; for that 
21 the Code reads that the ticket, device, token or cer¬ 
tificate is to be drawn and the indictment in the same 
language and grammatical punctuation charges the sale 
and transfer and possession for sale and transfer of a 
ticket, device, certificate or token to be drawn in a lottery; 
that the prosecutor read to the jury from an indictment 
and made statements which did not constitute a violation 
of this section. 

2. That defendant’s counsel moved for a directed ver¬ 
dict on all counts on the opening statement of the prose¬ 
cutor for that even if he proved each and every item as to 
how the game was played and what the defendants did, as 
lie stated it, and not other facts; that he did not state, it 
would not show a lottery as contemplated by this section; 
that it would not prove any of the charges in the respective 
counts of the indictment; that the numbers game is not a 
lottery within the meaning of this section; that the numbers 
game is a separate and distinct offense being a violation 
of the general gaming section. 
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The Court thereupon, on being informed thajt the Gov¬ 
ernment’s case would take but two hours to present, over¬ 
ruled both of defendant’s motions without prejudice. That 
defendant Forte’s counsel duly noted an exception to this 


ruling. 


issues 


Whereupon the Government to maintain ihe 
drawn, produced the following witnesses who testified sub¬ 
stantially as follows: 

1. Melvin M. Kite, a police officer attached to jHeadquar- 


pstantially 
floor lunch 


ters, attached to the gambling squad, testified su 
that on November 30,1934 he went to the ground 
room in premises 1101 Fifth St., N. W. at 12:00 poon; that 
he saw defendant Nicholas Jimroglou there; thajt Nicholas 
had a numbers book lying on the counter; th^t witness 
made a play on the numbers with him; that he gave Nich¬ 
olas *10 cents, to cover a play of five cents |n 157 and 
22 five cents on 642. which numbers were givbn bv wit- 
ness; that Nicholas wrote the numbers in the book, 
which was a little book, automatically made one original 
and two carbon copies and gave witness one copy; (that 
a slip of paper was marked Government No. 1 for Identi¬ 
fication and shown to the witness); that he could Identify it 
by his initials and handwriting on it. j 

(That at this time it was made a matter of record that 
the slip and testimony about it was under the general ex¬ 
ception that it does not come under the charge nor does it 
tend to prove a lottery or policy lottery.) 

That he identified the paper as being the slip Nicholas 
Jimroglou gave him on November 30, 1934; (that said slip 
was admitted in evidence over the aforesaid general objec¬ 
tion of counsel, to which an exception was duly noted). 

That he had been on the gambling squad since about Sep¬ 
tember, 1933; that he played the numbers game on several 
occasions; that he had been in about 12 or 15 casps involv¬ 
ing numbers games prior to the present case; that about 
June or July he had previously testified in this colurt about 
how the numbers game was played; that he had [discussed 
the game with others who were familiar with it, and was 
himself familiar with it; that the game was played as fol¬ 
lows at the time he played with the defendant: 

You give the man a number with three digits; you bet your 
money from a penny on up, on these numbers; pe writes 
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the number and the amount you want to play in a small book 
containing an original slip and two carbon copies and gives 
you one of the carbon copies. Sometimes he puts his in¬ 
itials and your initials and the total amount of your bet 
on the slip. 

That his understanding was that the results were ob¬ 
tained from the results of certain race tracks; that he could 
explain the obtaining of these results; (that defendants 
counsel objected to the question and answer and explana¬ 
tion thereof of witness’ understanding; that the Court 
overruled this objection and allowed the witness to pro¬ 
ceed as follows, to all of which an exception was duly 
noted.) 

23 That the witness thereupon drew the following dia¬ 
gram on a blackboard: 


Name of Horso. 

Win. 

Placa. 

Show. 

Round Table . 

. $3.00 

$5.00 

$6.00 

Blue Bov .... j. 


2.50 

3.00 

Sun Beam . 



4.00 




$23.50 


That the above is, the witness testified, an illustration of 
the result of a first race, that is, the prices paid by the 
horses in that race, the total of all the prices being $23.50; 
that the “3”, the first digit to the left of the decimal, would 
be the first digit of the winning number; that the same pro¬ 
cedure is followed with the next two races to get the win¬ 
ning number for the day; that is, you take the results of the 
first three races ; at a certain racetrack; you take the aggre¬ 
gate in each race of the prices paid for first, second and 
third; then you take the first digit to the left of the decimal 
in each aggregate, and you put those digits down in order, 
from left to right, and that forms the winning number for 
that day’s numbers game; that on November 30, 1934 lie 
had no conversation with the defendant with whom he made 
the play. 

(That at this time defendant’s counsel renewed his objec¬ 
tion to the witness being permitted to give his understand¬ 
ing of what he was doing; was overruled and duly noted 
an exception;) that defendant Nicholas Jimroglou was the 
only one present that day. 
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i 

That he returned to these premises on December 6, 1934; 
that he had a transaction with defendant Nicholas Jim- 
roglou and that defendant William Jimroglou \|as there; 
that none of the other defendants were there; tlialt the said 
transaction was a play of five cents each on 1571 and 642; 
(that he identified United States for Identification #2, a 
slip of paper, as the duplicate of play on December 6, 1934 
written by Nicholas; that it was admitted in evidence over 
the objection and exception of all defendants); tli^t he saw 
Nicholas and ‘William writing numbers for othef- people; 
(that an objection to the last statement was overruled and 
an exception noted). I 

That defendant’s counsel moved the Court to 

24 withdraw a juror and declare a mistrial as a result 
of the witness testifying that he saw the defendant 

William Jimroglou writing numbers for othei[ people, 
which motion was overruled and an exception duly 
noted. ! 

25 That he returned to these premises on December 
21, 1934; saw the defendants Nicholas andj William 

Jimroglou and Bethea; that Nicholas told Williai|i to take 
care of witness and he made a play of five cent^ each on 
157 and 642 with William Jimroglou; that the oily other 
conversation was that he said he wanted to play a certain 
number; that he identified IT. S. No. 3 for identification as 
the duplicate slip, written by William, of the play made 
on December 21, 1934 which was identified and admitted in 
evidence over the objection and exception of defendant’s 
counsel; that on each of these three occasions he |paid ten 
cents to the man who wrote the number for him. j 

That on the 24th day of December, 1934 he returned to 
the premises; that Nicholas Jimroglou and Bethea were 
present; that he made a play on the numbers with Nicholas; 
that he identified U. S. No. 4 for Identification as tlje dupli¬ 
cate slip of that play, written by Nicholas, which was ad¬ 
mitted in evidence over the objection and exceptioji of the 
defendant; that he paid five cents to defendant Nicholas 
Jimroglou; that, over the objection and exceptioij of the 
defendant Forte, about 1:30 the defendant Forte jentered 
and Nicholas turned the numbers slips over to Forte who 
went outside, into an automobile and drove away; that he 
could not recall any conversation between Nicholas and 
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Forte; if the numbers lie selected proved to be correct the 
winnings would be six hundred times the amount he bet, 
payable in money; according to his general understanding, 
if he won, he would go back to the person who put the bet 
in and collect his money; that he could prove himself en¬ 
titled to the money by the duplicate slip given him which 
was his receipt. 


That he returned to these premises on the 29th day of 
December, 1934; that he walked to the counter; that Xick 
told Bethea to take care of him; that Bethea produced a 
book that lie obtained from a shelf, and wrote the number 
157 for five cents and he gave Bethea five cents for it; that 
F. S. Xo. 5 for Identification was the duplicate slip received 
that day and was thereupon admitted in evidence, to which 


identification and admiss 


ion in evidence an exception was 


dulv noted. 


That following this transaction he swore to a warrant 
of arrest for someone in those premises? that Government 
Xo. 16 for identification was the affidavit he swore to. 
26 That he returned to these premises on the 3rd day 
of January, 1935; that prior to this at about 1 o’clock 
I\ M. at headquarters he had seen Sergeant Deyoe and Offi¬ 
cers McEwen and Blick; that Sergeant Devoe gave him two 
marked nickells which he identified: that with these officers 
he went to the vicinity of these premises: that he saw de¬ 
fendant Forte going in the door and saw Xick hand Forte 
an cnevolp-: that he went up to the counter, and Xick had 
the book out on the counter and he told Xick he wanted to 
play five cents on 167 and five cents on 642; that Forte 
handed the envelope back to Xick who wrote out a receipt, 
gave witness a slip, put the other back in the envelope and 
gave it to Forte who put it in his pocket: that he gave Xick 
the two five cent pieces; that Xick put the money in a bowl 
back of the counter; that he followed Forte outside, sig¬ 
nalled the other officers and arrested Forte as he was about 
to enter an automobile; that defendant Coyle was seated 
on the front right hand side of the automobile; that the 
other officers went on inside; that he searched Forte and 
found on him a quantity of number slips and money and 
in this envelope, on which was written “M 231 City Lunch, 
1101 5th St., X. W.—$3.11", taken from Forte, he found the 
original of the slip he had played in the lunch room; that 
the automobile was searched and a package was taken out 
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of the car; that the lunch room was searched ini his pres¬ 
ence; that Sergeant Deyoe had a warrant for the j arrest of 
Nicholas Jimroglou; that as a result of this search they 
found underneath the counter 17 new number bdoks; that 
defendant’s objection to the search of the autompbile, the 
search of the store and the results of the searches ivas over¬ 
ruled, to which an exception was duly noted; tlliat (over 
the same objection and exception of the defendant) they 
found numbers books containing carbon copies of the slips 
they took from Forte; that the slips taken from Fdrte were 
originals, as distinguished from carbon copies; that he did 
not hear anv statements by or conversation between these 
defendants after this or during this time; that U. S. No. 6 
for Identification was the duplicate of the slip played on 
January 3, 1935 and was admitted in evidence jovcr the 
objection and exception of the defendant; tjiat U. S. 
27 No. 7 for Identification was the envelope containing 
numbers slips taken from Forte after he was taken 
back in the lunch room and was admitted in evidence over 
the objection and exception of the defendant; 


At this point it was dictated into the record that the 
witness identified the contents of this exhibit without open¬ 
ing the envelope and looking at the contents; tlliat after 
being shown the contents the witness onlv lookell at one 
slip. 

That he identified IT. S. No. 8 for Identificatimi as the 
book taken from Nicholas Jimroglou on January p by Offi¬ 


cer Deyoe and was admitted in evidence over the Objection 
and exception of the defendant; that U. S. No. 9 for Identi¬ 
fication was one of the envelopes handed by Nicholas Jim¬ 
roglou to defendant Forte on January 3; that he ne|xt saw it 
when it was taken from Forte by Officer McEwen in the 
premises; that the envelope and contents, which were num¬ 


ber slips, were admitted in evidence over the objection and 
exception of the defendant; that he identified U. S. Nos. 
10 and 11 for Identification as number books that were 
found in the premises the day of the raid; that U S. Nos. 
8, 10 and 11 contained carbon copies of slips contained in 
U. S. Nos. 7 and 9; that U. S. No. 12 for Identification were 
the 17 books found underneath the counter in the premises 
after the defendants were placed under arrest on January 
3, which were admitted in evidence over the objection and 
exception of the defendant; that U. S. No. 14 for Identifica- 
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tion were th,o bag and a large quantity of number slips 
taken from the ear bv Officer Blick on January 3, 1935 
which was admitted in evidence over the objection and ex¬ 
ception of the defendant. 

The witness stepped down and identified the man he made 
the plays with, this man being the same man he previously 
identified as Nicholas Jimroglou. 


2. Sergeant George 0. Deyoe testified substantially that 
he was attached to the gambling squad and had been since 
January, 1934; that he had been a police officer for 15 years; 

that op January 3, 1935, about 1:30 he went to prem- 
28 ises 1101 Fifth St., this city; that prior to this he had 
given two marked five cent pieces to Officer Kite; 
that lie identified the two nickels; that together with Offi¬ 
cers Kite, MoFwen and Blick he went to the vicinitv of 


these premises; that Kite preceded them, they waiting in 
an automobile, and entered the premises; about five min¬ 
utes later the defendant Forte walked out followed bv Kite; 
that Kite took his hat off a couple of times and they rode 
over to the scene; that Kite placed Forte under arrest; 
that lie went into the premises and saw the two Jimroglous 
and Bethea and told them he had a warrant for the arrest 


of Nick Jimroglou: that Kite entered at this time and 
pointed out Nick Jimroglou: that he identified the man 
Kite pointed out to him. this man being the same man Kite 
previously identified as Nick Jimroglou; that he walked be¬ 
hind a counteV and this man, pointed out to him as Nicholas 
Jimroglou had a numbers book in his hand, holding it be¬ 
hind him; that this man first said his name was Jimmie 


Gapavas; later he said he was Nick Jimroglou; that witness 

l • * 


and Kite took, the book awav from him; that the book con¬ 


tained a carbon copy of the slip that had been given Kite 
for the play with the two marked nickels; that U. S. for 
identification 8 was the same book; that in a bowl amid a 
quantity of nickels, dimes and quarters he picked out the 
two marked nickels; that in the meantime Forte had been 
searched; that prior to the time he made this search of the 
premises Kite had made reports to him of his transactions 
at these premises; that U. S. No. 15 for Identification was 
the warrant he had; that he served this warrant upon the 
same man he previously identified as Nicholas Jimroglou; 
that the warrant and supporting affidavit were admitted in 
evidence as Government Exhibits Nos. 15 and 16, respec- 
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lively, over the objection and exception of the djefendant, 
which exhibits were in the words and figures following: 

29 Govt. No. 15 for ident. | 

In the Police Court of the District of Coluijibia. 

Affidavit No. 193729. j 

District of Columbia, ss: 

To the Major of Police of the District of Columbia, Greet¬ 
ings : 

® i 

Whereas Melvin M. Kite hath upon oath before |me R. B. 
Gott, a Deputy Clerk of the Police Court of the District 
of Columbia, declared that on the 30th day of November, 
A. D. 1934, at the District aforesaid, that one Nicholas P. 
Jimroglou and on divers other days and times since said 
day, did then and there unlawfully in a certain premises, 
to wit: 1101 on 5th Street North West within the District 
of Columbia set up and use and permit to be used (a, certain 
gaming table, gambling device and contrivance, designed 
and adapted for playing games of chance for money and 
property; against the form of the statute in such case made 
and provided, and against the peace and Government of 
the United States of America. 

You are, therefore, hereby commanded to take the said 
Nicholas P. Jimroglou and bring him before the Police 
Court forthwith to answer charge. 

Witness the Hon. Gus A. Schuldt, Presiding Judge of the 
Police Court of the District of Columbia, and sea. of said 
Court, this 2nd dav of Jan., A. D. 1935. 

F. A. SEBRINp, 

[seal.] Clerk , Police Court j D. C. 

BvR. B. GOTT, 

Deputy Clerk , Police Court j D. C. 

I 

Which warrant bears on the back thereof the [endorse¬ 
ment:1-2-35. Let this warrant issue. Schuldt, P. J.” 

Govt. No. 16 for ident. 

In the Police Court of the District of Columbia. 
Affidavit of Complainant. 

District of Columbia, ss: j 

Melvin M. Kite personally came before me R. [B. Gott, 
a Deputy Clerk of the Police Court of the District of Co- 

i 
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lumbia, and being duly sworn according to law, doth de¬ 
clare and say that on the 30th day of November, 
30 A. D., 1934, at the District aforesaid, that one 
Nicholas P. Jimroglou and on divers other days and 
times since said day, did then and there unlawfully in a 
certain premises, to wit: 1101 on 5th Street North West 
within the District of Columbia set up and use and permit 
to be used a certain gaming table, gambling device and 
contrivance, designed and adapted for playing games of 
chance for money and property; against the form of the 
statute in such case made and provided, and against the 
peace and Government of the United States of America. 

MELVIN M. KITE. 


Subscribed and sworn to before me this 2nd dav of Jan., 
A. D. 1935. 

By R. B. GOTT, 

[seal.] ; Deputy Clerk, Police Court, D. C. 


31 The witness further testified that Forte was 
searched and an envelope contained a quantity of 
slips was taken from him; that defendant noted his excep¬ 
tion to the overruling of his objection to all testimony 
relative to the searching of the premises, the automobile 
and defendant Forte; that among the slips taken from 
Forte was the duplicate of the slip that had been given 
Kite by Nicholas Jimroglou, and the duplicate slip was 
taken from thej package and compared with that, which was 
called to Forte’s attention; that U. S. No. 7 for Identifica¬ 
tion and contents was the envelope and slips taken from 
Forte; that U. S. No. 9 for Identification and contents was 
also taken from Forte: that U. S. Nos. 10 and 11 were two 
number books taken from behind the counter bv witness; 
that U. S. No. 13 for Identification consisting of a box and 
contents was on the shelf behind the counter and was ad¬ 
mitted in evidence as Government Exhibit No. 13 over the 
objection and exception of the defendant; 

That defendants Covle and Forte told him they were 
working for a man named Palmer Sowers and that they 
had certain places they went to pick up numbers, and 
turned them over to another man; 

That over the objection and exception of the defendant, 
he had been involved in about 100 cases relating to the 
numbers game; that he had testified in Court about the 
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numbers game, had discussed the game with people who 
were familiar with it and how it was played atj the time 
of the raid. | 

That the number was derived from the first, second and 
third races at some race track which is designated; but 
witness did not know at that time what particular race 
track was being used. 

That defendant objected to all of the testimony relating 
to the witness’ qualification to explain the natu|re of the 
game together with the given explanation, which 'objection 
was overruled and an exception duly noted. 

That the first race at whatever track is being used at 
that time is totaled, that is to say, the total apiount of 
the winners of the first race, the first, second ^nd third 
place of the winner and the second and third of tl|e second 
horse, and the last place of the horse that rjin third; 

32 and those figures are added; and the figure to the 
left of the decimal is taken for the first figulre of the 

number; and for the second and third numbers 1 ! the the 
same is done with the second and third races respectively; 

That the play is made in a small book in triplicate; that 
the player selects certain numbers or combinations! of num¬ 
bers and plays a certain amount of money on each |number; 
one sheet is given to the player, two being kepi bv the 
writer; one of these is later picked up and turned over to 
the backer, the third copy tissue being kept by th$ writer. 

That U. S. No. 12 for identification were the bla^ik num¬ 
ber books taken by him from behind the counted in the 
premises. I 

That the man who made the play is given the duplicate 
and if he has 4 ‘hit” he returns to where he made \he play 
and collects his winnings which are 600 to 1 less j;he run¬ 
ner’s charge, the runner being the man who picksl up the 
slips for the backer; that to find the winning nurdber he 
can total the numbers himself or go to any plac^ where 
these numbers are taken; and that he identifies him- 

33 self by the slip he had been given. j 

That, on cross-examination, he did not understand 
how to arrive at the amount that the horse that rdn third 
pays; that he did not know anything about how the^ arrive 
at the amounts each horse would pay; 

That he executed the warrant of arrest, and the defend¬ 
ants were first taken to Precinct No. 2; that the ^arrant 
was directed to Nicholas Jimroglou, the same man| he ar- 
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rested; that lie stepped down and identified Nicholas Jim- 
roglou, this plan being the same man previously identified 
as Nicholas Jimroglou. 

3. Officer William E. McEwen attached to the “gambling 
squad” testified substantially that on January 3, 1935 
about 1:45 P. M. in company with Officers Deyoe and Blick 
he went to premises 1105 5th Street, N. W., officer Kite hav¬ 
ing preceded them; that he saw defendant Forte come out 
of the premises, followed by Kite who signalled; that he 
and Deyoe went into the premises; that a few seconds later 
Kite came in and stated that he had the slip that had been 
played; he then searched Forte and found a number of 
slips on him, i in his coat pocket and turned them over to 
Officer Devoe; that the testimony with reference to this 
search was oyer the objection and exception of the defend¬ 
ant; that the slips were examined in the presence of de¬ 
fendant Forte and the slip Officer Kite had played was 
taken from among them and exhibited to Forte; that U. S. 
Exhibit No. 7 was one of the envelops taken from defend¬ 
ant Forte, but as to the contents he could only identify one 
slip; that U. S. Exhibit No. 9 was a package coming from 
defendant Forte. 

4. Officer Ray E. Blick of the Metropolitan Police De¬ 
partment assigned to the “ gambling squad” testified sub- 
stantiallv that on the third day of January 1935 about 1:45 
P. M. in company with Sergeant Deyoe and Officer McEwen 
he went to premises 1101 5th Street, Northwest, Officer 

Kite having preceded them; that at a signal from 
34 Kite he drove his car in front of a Buick Sedan and 

arrested defendant Peter Covle who was in the Buick 

* 

Sedan; that beside him on the floor of the front of the car 
was a package of number slips which he (witness) seized; 
that. Kite arrested defendant Forte and carried him into 
the premises; ,that U. S. No. 14 for Identification was the 
bag, and number slips taken from the automobile; 

The two marked nickels were admitted in evidence over 
the objection and exception of the defendant Forte. 

At this time it was made part of the record that the de¬ 
fendant’s objections and exceptions extended to all the 
Government Exhibits and testimony with reference thereto, 
the record to be understood to contain such objections in 
the appropriate places; all the exhibits being admitted and 
exceptions granted and noted. 
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At this time defendant Forte moved the Court to direct 
the jury to return a verdict of Not Guilty as against him 
on each count which motion the Court overruled t<} which 
ruling an exception was duly noted. 

Whereupon the defendants, to maintain the isdues on 
their parts joined produced the following witnesses who 
testified substantially as follows: 

1. William Jimroglou testified substantially that lie had 
been sitting in the same chair all during the trial] which 
was then vacant; (witness wrote his name on a sheet of 
paper which was marked Defendants’ Exhibit Xoi 1 for 
Identification. A paper identified as the bond of William 
Jimroglou, bearing the signature of William Jimroglou 
was marked Defendants’ Exhibit No. 2 for Identification. 
Witness is the same defendant heretofore identified as 
Nicholas Jimroglou and the defendant who was arrested 
bv authoritv of the warrant for the arrest of Nicholas 

Jimroglou.) 

35 On cross-examination, over the objection of the de¬ 
fendant, witness testified that he never told any|one his 
name was Nick Jimroglou or that it was Capayas; that he 
never told Sergeant Dyoe his name was Capayas nor did he 
hear Sergeant Deyoe ask him if his name was Capayas; 
but that he always repeated his name as William Jimrog¬ 
lou; that Sergeant Deyoe did not ask him his name but that 
at No. 2 precinct he was asked and gave his name as Wil¬ 
liam Jimroglou; that he never told Sergeant De\ 4 oe his 
name and that Devoe never asked him his name; to all of 
which testimony the defendant objected and duly no :ed his 
exceptions. 

At this time Defendants’ Exhibits No. 1 and 2 for Iden¬ 
tification were admitted in evidence. 

That he was the same man that Officer Devoe and [Officer 
Kite identified as Nicholas Jimroglou; that Nicholas Jim¬ 
roglou is his brother. 

2. Nicholas Jimroglou testified substantially: (Witness 
wrote his name on a sheet of paper; that the bond agree¬ 
ment with the> endorsement of Nicholas Jimroglop vras 
stipulated to be the bond on file and that it was signed by 
the defendant witness in this Court, the bond agreement 
and sheet of paper bearing the signature of witness was 
marked Defendants’ Exhibit Nos. 3 and 4 for Identification 
respectively); that he had his D. C. driver’s permit with 
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him which was produced and marked Defendants' Exhibit 
Xo. 5 for Identification; that his signature was on the back 
of it and he signed it. 

That Defendants’ Exhibits No. 3, 4, and 5 for Identifica¬ 
tion were admitted in evidence; 

That when he was booked at the precinct he used the 
stores address; that he first gave his name to anvone at the 
station house; that he never gave Sergeant Devoe 
36 his name that he did not hear anvbodv else give 
Devoe his name; that lie did not hear anvthing about 
the name Capavas; nor did he hear his brother use that 
name; that Sergeant Devoe did not ask anv of them their 
names; that he did not serve the warrant on anyone; that 
over the objection and exception of the defendant the wit¬ 
ness was permitted to answer when he first heard about the 
warrant; that the answer was the first time he heard about 


the warrant was right at the trial. 

'Whereupon the defense rested. 

That over the objection and exception of the defendant 
the Government was permitted to recall the defendant Wil¬ 


liam Jimroglou for further cross-examination who testified 


substantially that, over the objection and exception of the 
defendant, the witness was asked whether or not just after 
the officers had come in he told Sergeant Devoe that 
Nicholas Jimroglou was not even in the store to which the 
witness answered “No”; that to the question: “After that, 
when you were waiting for the patrol wagon, and when your 
back was turned to Sergeant Devoe, didn't he call ‘Come 
here, Nick'; and didn’t you go over to where he was?” 
defendant objected which objection was overruled and the 
witness answered “No, sir, he didn’t call ‘Nick’, He just 
called us all over.” 


Whereupon the defense rested. 

Whereupon in rebuttal, the Government produced the fol¬ 
lowing witnesses who testified substantiallv as follows: 


1. George C. Devoe, witness having previously testified, 
now testified substantially, that, over the objection and ex¬ 
ception of the defendant, the following question was asked: 

2. Sergeant Devoe, I shall ask vou whether or not, at 
the time of this raid, the man who now says he is William 
Jimroglou, told you that Nicholas Jimroglou was not in the 
store ? 
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To which the witness answered he (Williaili) did; 

37 that after that he (Deyoe) called “Nick” apd Wil¬ 
liam turned around; that he said “Come her^” and 

only William walked over to him. 

That, (on cross-examination), he was in the court room 
when the defendants took the stand; that he was sittjing be¬ 
hind a blackboard not in sight of the jury and heard what 
the defendants said; that he turned around to Officer Kite 
and discussed, between the time thev testified and tliie time 
they left the stand, the testimony of the two defendants; that 
after that Mr. Robb, the prosecutor, came over to! him a 
couple of times and as Mr. Robb came over, he stood jup and 
discussed with Mr. Robb the testimonv that these t\jro men 
just gave on the stand; that Mr. Robb came over of Ms own 
volition, witness did not signal him. 

On redirect examination, over the objection and excep¬ 
tion of the defendant, the witness was asked what question 
he asked Officer Kite and answered: “I asked Officer Kite 
if he heard me call that man by the name of, 4 Nick, come 
over to me.’ And he said he did. And I asked him if he 
did not then come over to me. And he said lie did. And I 
asked him if that was not also the man that lie identified to 
me as Nick, on the premises. And he said he was.” 

2. Officer Melvin M. Kite, having previously testified, 
took the stand and testified substantially that at the time of 
the raid the defendant who testified his name was William 
Jimroglou said that Nicholas Jimroglou was not in the 
store; that when Nick had his back turned to Sergeant 
Devoe then he called out the word “Nick.” And the man 
who gave his name here as William Jimroglou turned 
around. And Sergeant Deyoe said, “Come here.” 

Whereupon the Government rested. 

Whereupon the defendant moved the Court to direct a 
verdict in his favor on each count, which motion the Court 
overruled and an exception duly noted. 

38 The Court thereupon charged the jury in part as 
follows: 

“The Court (Proctor, J.): Gentlemen of the jufv: As 
you know, in our criminal code, enacted by Congress, are 
certain provisions having to do with gambling. Among 
those provisions is Section 863, of what we call our “Old 
Code,” which provides, among other things, that if any 
person shall sell or transfer any ticket, certificate, bill, 
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token, or other device purporting or intended to guarantee, 
assure, or entitle any person to a chance of drawing or ob¬ 
taining a prize, to be drawn in any lottery, or shall have in 
his possession, for the purpose of sale or transfer, any such 
bill, certificate, token, device, and so forth, he shall be pun¬ 
ished as provided by this section. 

“That section of the Code, with those provisions, and 
with others which I have not referred to, is intended by 
Congress to prohibit and suppress the carrying on of a 
business of promoting and conducting a lottery—which, by 
reason of thjis prohibition, carries with it, of course, a 
declaration of Congress that such lotteries are against the 
public interest. 

“Now, the indictment with which we are dealing, alleges 
certain violations of these parts of Section 863 which I have 
outlined. The first six counts are identical in their frame¬ 
work, differing only as to the date of the alleged occurrence 
or offense. Each of them charges, in substance, that these 
defendants did sell and transfer to Melvin M. Kite, a ticket, 
certificate, bill, token, or device purporting and intended to 
guarantee and assure or entitle Kite to a chance in drawing 
and obtaining a prize, to be drawn in a lottery—a more par¬ 
ticular description of which is unknown to the grand jury. 

“I have read from the first count, wherein it is alleged 
that this sale or transfer of the alleged ticket—and here¬ 
after 1 shall refer merely to “ticket”, rather than using all 
those terms—occurred on November 30; and so, from the 
proof, is intended to cover the alleged transaction by Offi¬ 
cer Kite, at 1101 Fifth Street, on November 30, 1934, when 
he says that he made a play, on the numbers game. 

39 “The second count, similar in all respects, except 
as to the date, places the occurrence as of December 

6th. 

“And so we go on, to the third, fourth, fifth, and sixth 
counts—alleging, respectively, the occurrences cf Decem¬ 
ber 31, December 24, December 29—of 1934; and January 
3, of 1935. 

“I shall not refer to the seventh count. That count is 
not submitted for vour consideration; vou mav disregard 
it, for the time being. 

“The eighty count is different from counts one to six, 
in that it alleges, as a violation of this Section 863 of the 
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Code, that these defendants did have in their possession, for 
the purpose of sale and transfer, a certain ticket, certificate, 
bill, token, and advice, purporting* and intended to guar¬ 
antee and assure to the purchaser, a chance of drawing and 
obtaining a prize, to be drawn in a certain lottery. 

“So that you have, in each of the first six counts, the 
charge that these defendants did sell and transfer a ticket 
of the nature described in the indictment. And in the 
eighth count, we have a charge that they did have jin their 
possession, for the purpose of sale and transfer, such a 
ticket. 

“Now, in support of the indictment, the Government has 
offered certain evidence, through the lips of officer^ of the 
law—more particularly, Mr. Kite—tending to show that on 
the particular dates mentioned in the indictment, he went 
to premises 1101 Fifth Street, and there, on thoseJ respec¬ 
tive dates, he made a bet or bets on what he hasj termed 
to be a ‘play’, upon what is called the numbers garjie; that 
in so doing, he announced to the person, with wljorne he 
was then directly dealing, a certain number containing 
three digits—such, for instance, as 157—as the number 
which he wished to play; he declared the amount which he 
wished to play; that the person with whom he was dealing, 
thereupon made out a ticket from a pad, there in the store, 
upon which was recorded the date of the transaction, the 
number or numbers which Mr. Kite declared he 
40 wished to play, and the amount bet on the dumber, 
together with a number on the slip, indicating or 
designating the ticket, or identifying the ticket; that these 
tickets or slips were prepared in triplicate, by thq use of 
carbons, and that one of these triplicate slips or copies, 
upon the payment by Mr. Kite of the money which he an¬ 
nounced he wished to play among the numbers gaifie, was 
delivered to him; and that the purpose of it was thatj should 
his number—or the numbers declared by him, and recorded 
upon that slip—prove to- be the winning number in this 
numbers game, then the production of that ticket; would 
entitle him to 600 times the amount played. 

“Now that in substance is the evidence as to bach of 
these transactions beginning November 30th, and ending on 
January the third—six in number with, of course, suih vari¬ 
ations as you may remember, concerning the detail^. 



32 


JOHN REGINALD FORTE VS. 


44 In addition to such evidence, and the testimony that 
this was the numbers game which he, Mr. Kite, was play¬ 
ing in these transactions, and that he received these tickets 
in connection therewith, and for the purpose stated, he, to¬ 
gether with Officer Deyoe, has undertaken, in the testimony, 
to describe to you the way the numbers game was played 
during this period, and their understanding of it from their 
experience as police officers, and otherwise as they gained 
knowledge of that game. Without attempting to review 
what tliev have said concerning the method or the scheme 
of playing this game, I say to you that if the numbers game 
was played in the way which they described, then it did 
constitute a lottery, within the meaning of this statute 
which I have referred to. 

“And if these tickets—these papers which I described 
as tickets, for brevity—in these several transactions, were 
made out by the person with whom Mr. Kite was dealing— 
assuming, of course, the truth of his testimony; and that 
is a matter for vou—and if thev did have the meaning and 
purpose indicated by his testimony, intended to evidence 
his right to a, prize 600 times as much as the amount played 
by him, if the number recorded thereon should hap- 
41 pen to be the winning number in this so-called game, 
then this paper or these papers so transferred to 
him, are certificates, tickets, bills, and so forth within the 
meaning of this statute which I have read to vou. 

“Now, having in mind what I have said concerning the 
law, it is for you to determine as to each of these counts: 
First, whether or not vou believe, bevond a reasonable 

f ft 7 ft 

doubt, that the numbers game was played in the way these 
officers have described; second, whether or not these tickets 
were delivered to Mr. Kite, in the way which he has de¬ 
scribed, and under the circumstances which he has de¬ 
scribed to you in his testimony, in consideration of the 
payment by him of the bet which he says lie made, and in¬ 
tended as an evidence of his right to draw the prize, or 
the winning of 600 times the amount of his play, in the 
event the number thereon proved to be the winning num¬ 
ber according to the method by which that winning num¬ 
ber was determined. 

“And if you believe, as to each of these counts, that 
these things did exist, as I have stated, that these things 
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did occur, as has been testified to, and that these jtickets 
were sold, and transferred, in the way which has b^en de¬ 
scribed, then there has been a violation of the stathte, as 
alleged in each of these six counts, which charge the sale 
and transfer of a ticket purporting and intending to entitle 
Mr. Kite, the purchaser thereof, to a chance or prize in 

this lottery.” 

* 

Whereupon the following occurred: 

“Mr. Ford. My one exception is, first, to your Il|onor’s 
charge to the jury, relative to the fact that that game, as 
described by the witnesses, constitutes a lottery, and, there¬ 
fore, is a violation of that section.” 

The Court thereupon submitted the cause to the jury on 
the first, second, third, fourth, fifth, sixth and eighth counts 
of the indictment and directed a verdict in his favor on 
the seventh count. 

The jury retired and returned a verdict as against the 
defendant Forte of Not Guilty on the first, second, 
42 third, fourth and seventh counts, and Guilty on the 
fifth, sixth and eighth counts. 

On March 29, 1935, Mr. Justice Proctor sentenced the 
defendant Forte to the District Jail for a period of three 
months to six months. 

The defendant Forte gave notice in open Court of! inten¬ 
tion to appeal to the Court of Appeals and thereafter per¬ 
fected his appeal. 

Be it remembered that the foregoing constitutes the sub¬ 
stance of all the testimony, evidence, and rulings of the 
Court, to which exceptions were taken by the defendant 
Forte during the course of the hearings and trial, and the 
defendant Forte, now, therefore, prays the Court to sign 
the Bill of Exceptions, which motion is granted, ajid the 
Court, nunc pro tunc, signs this Bill of Exceptions this 18th 
dav of October, A. D. 1935. 

By the Court: 

JAMES M. PROCTOR,! 

Justice. 
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BRIEF FOR APPELLANT 


Statement of Facts 

1 

| 

The appellant was indicted, tried, convicted ahd sen¬ 
tenced on the fifth, sixth and eighth counts of anj indict¬ 
ment charging a violation of Section 863 of th0 Code 
of Laws in and for the District of Columbia, pertaining 
to lotteries, in that, on December 29th, 1934, and Janu- 
arv 3rd, 1935, the appellant did |. 

i 

I 

i 

“sell and transfer to one Melvin M. Kite, then and 
there being, a certain ticket, certificate, bill] token 
and device purporting and intended to guarantee 







2 : 


and assure to, and entitle the said Melvin M. Kite 

to a chance of drawing and obtaining a prize, to be 

drawn in a certain lottery” 

* 

and that on January 3, 1935, the appellant did 

“have in his possession for the purpose of sale 
and transfer, a certain ticket, certificate, bill, token, 
and device, purporting and intended to guarantee 
and assure to the purchaser thereof a chance of 
drawing and obtaining a prize, to be drawn in a 
certain lottery.” 

m/ 

The Assistant U. S. Attorney in his opening state¬ 
ment to the Court and Jurv said that the indictment 

* 

charged appellant with selling and transferring a ticket 
or bill which purported to guarantee and assure a 
chance of drawing a prize, which prize was to he drawn 
in a certain lottery, and that it further charged appel¬ 
lant with possessing, for the purpose of sale and trans¬ 
fer, a ticket which purported to be, and was intended 
to guarantee and insure to the holder thereof, a chance 
to win a prize, which prize was to he drawn in a certain 
lottery. 

In his opening statement, he further said that he 
would prove that the lottery charged in the indictment 
was the game commonly known as the “numbers game” 
and which lottery was played as follows: That witness 
Kite would go to premises involved and tell one of the 
defendants that he wanted to play the numbers; that 
Kite would give a number consisting of three digits, 
as 167, to one of defendants, who would write it in a 
little book so that an original and two carbon copies 
were made; that Kite would bet 10 cents on each num¬ 
ber and one carbon copy would be given to Kite. 

Appellants Motions for Withdrawal of a Juror and 
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for Directed Verdict on opening statement wejre over¬ 
ruled. 

The evidence showed that witness Kite on November 
30th, December 6th, December 21st, December 24th, 
December 29th, 1934, and January 3rd, 1935, jwent to 
lunchroom premises at 1101 Fifth Street, N. W., and 
played the number game as described in the Govern¬ 
ment’s opening statement with the defendants other 
than appellant and identified carbon copies deceived 
by him. 

The evidence further showed that the appellant was 
not present on November 30th, December 6th, Decem¬ 
ber 21st, and December 29th, 1934; that on December 
24th, 1934, appellant entered the premises, engaged in 
no conversation, received a quantity of number slips 
from another defendant and immediately l^ft the 
premises. 

That on January 3, 1935, witness Kite by 
in the Police Court of the District of Columbia 
that defendant Jimroglou at the aforesaid premises 
violated Section 865 of the Code of Laws of the District 
of Columbia and in pursuance thereof the Polic<b Court 
of the District of Columbia issued a Warrant of Arrest 
for violation of section 865 of the Code of Law^ of the 
District of Columbia for the defendant Jimroglou. 

That on January 3, 1935, appellant received ajn enve¬ 
lope from another defendant containing numbep slips, 
among which was the original slip of the number played 
by witness Kite on that day. That appellant was ar¬ 
rested on the sidewalk outside of said premises, 
searched, and the said envelope and content^ taken 
from him and introduced in evidence. 

The evidence further showed that on January 3,1935, 
after appellant was arrested on sidewalk and about to 


^ffidavit 

charged 
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get into an automobile the said auto was searched and 
a bag containing a quantity of number slips was re¬ 
moved therefrom and introduced in evidence. 

The evidence further showed that the description 
of the numbers game given by the officers was their 
understanding of the game and was not based on any 
conversations or due to any understanding with any 
of the defendants. 

At the conclusion of the Government’s case and again 
at the conclusion of the defendant’s case appellant 
moved the Court to direct a verdict in his favor, which 
respective motions the Court overruled. 

Whereupon the Trial Justice charged the jury in part 
as follows: 

“Without attempting to review what they (offi¬ 
cers) have said concerning the method or the 
scheme of playing this game, I say to you that if 
the numbers game was played in the way which they 
described then it did constitute a lotterv, within the 
meaning of this statute (Section 863) which I 
have referred to. 

“And if these tickets—these papers which I 
described as tickets, for brevity (duplicate number 
slips)—in these several transactions, were made 
out by the person with whom Mr. Kite was deal¬ 
ing—assuming, of course, the truth of his testi- 
monv; and that is a matter for vou—and if thev 
did have the meaning and purpose indicated by his 
testimony intended to evidence his right to a prize 
600 times as much as the amount played by him, 
if the number recorded thereon should happen to 
be the winning number in this so-called game, then 
this paper or these papers so transferred to him, 
are certificates, tickets, bills, and so forth within 
the meaning of this statute.” 
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Assignments of Error 

i 

| 

The assignments of error, while 35 in number, may 
be consolidated so as to present seven points of law, 
as follows: 

I. The numbers game is not a lottery and to: consti¬ 
tute a lottery there must be the drawing of a certificate, 
ticket, token, etc. 

II. Neither the original nor duplicate number slips 
are lottery tickets within the meaning of the statute. 

III. Section 868 of the D. C. Code placing a liberal 

construction on the gambling sections does not war¬ 
rant a conviction under one section for violation of 
another section. j 

IV. The Government did not prove any lottery the 
tickets of which were sold to witness. 

V. The Court erred in admitting evidence othier than 

. i 

the specific sales charged in the indictment inpluding 
blank number books. 

VI. The arrest and search of appellant and 1 search 
of the automobile were illegal. 

VII. The eighth count does not state an offence. 

ARGUMENT AND AUTHORITIES 

i 

i 

i 

I 

The Numbers Game Is Not a Lottery and to Constitute 
a Lottery There Must Be the Drawing of a 
Certificate, Ticket, Token, etc. 

i 

The District of Columbia Code clearly sets fc^rth as 
separate and distinct offenses “lotteries” and j“gam¬ 
ing.’ ’ Lotteries are described in Section 863 while 

I 
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“gaming” violations are set forth in Sections 865 to 
869, inclusive. 

Those parts of Section 863 for violation of which the 
appellant was convicted are as follows: 

“Sec. 863. Lotteries. —If any person * 
shall sell or transfer any certificate, ticket, bill, 
token or other device purporting or intended to 
guarantee or assure to any person or entitle him 
to a chance of drawing or obtaining a prize, to be 
drawn in anv lotterv, or in the ; r ame or device com- 
monly known as policy lottery or policy, or shall, 
for himself or another person, sell or transfer, 
or have in his possession for the purpose of sale 
or transfer, * * * a chance or ticket in or 

share of a ticket in any policy lottery * 4 

Gaming devices and games, both specific and general 
in nature, are set forth in Sections 865 to 869, inclusive, 
but under which the appellant was not indicted . 

It is conceded that all lotteries are a form of gaming. 
All gaming devices and games are not lotteries. (Re 
Lee Tong, 18 Fed. 253). 

The question, then, to be decided is what games of 
chance are lotteries and what gaming and is the num¬ 
bers game a lottery or gaming device. 

These sections were enacted in 1901, at which time 
the numbers game was not in existence. At that time, 
however, lotteries, and policy lottery particularly, were 
prevalent, together with other forms of gaming. 

Lotteries had a particular significance at that time. 
It referred to those games in which there was a draw¬ 
ing of tickets, the holders of which numbers drawn were 
entitled to a prize. A review of all decisions on lotteries 
reveals such drawing and such type game. Being of 


such common knowledge as a lottery, Congress acted 
specifically on lotteries. j 

Then Congress acted on forms of gaming prevalent 
at the time. It made operating a game of enhance a 
crime and enumerated various games prevalent at the 
time (Section 865, D. C. Code). j 

It must be noted that as lotteries are a game of chance 
Congress was thinking of something different than the 
ordinary gaming devices in enacting special legislation 
for lotteries. We must therefore go back jo 1901. 
Therefore it is reasonable to presume that Congj-ess was 
correcting the prevalent lottery rage which 'history, 
both legal and scholastic, tells us was sweeping the 
country then. 

In furtherance of this contention, appellant dites the 
case of Knoll vs. United States, 26 App. D. jC. 458, 
which was a prosecution under this same lottery jstatute. 
This Court sustained the refusal of the Supreme Court 
to grant a better bill of particulars, stating that the 
game of policy was so well known and of such common 
knowledge that an indictment need not describe the 
offense charged. 

Coming now to the gaming sections, which after enu¬ 
merating specific offenses provide for any gtyme at 
which money shall be bet or wagered. I 

According to the evidence, and as an actuality, the 
“numbers game” is a game where a player bet^ a sum 
of money at odds of 600 to 1 that the number the! player 
bets on will correspond to a number arrived at after 
totaling the pay-off prices resulting from the running 
of horse races; and a receipt is given for the be[t. 

It is clearly obvious then that the “numbers ^ame” 
is a game of chance at which money is bet or wagered 
upon the results of horse races. 
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Is it not reasonable then to sav that the “numbers 

* 

game” is the betting and gambling on the results of 
horse races in violation of Section 869, which is as 
follows: 


“It shall be unlawful for any person or associa¬ 
tion of persons to bet, gamble, or make books or 
pools on the result of any trotting or running race 
of horses, or boat race, or race of any kind, or on 
any election or any contest of any kind, or game 
of baseball." 

The winning numbers are taken from the pari-mutuel 
computations of the results of the running of horse 
races. But the pari-mutuel system itself is not a lot¬ 
tery (The people vs. Monroe, 349 Ill. 270). 

But let us go one step further. Let us compare the 
numbers game with a specific violation of the lottery 
section and with a specific violation of the gaming 
section. 

For its comparative value let us take policy, the of¬ 
fense in the Knoll case, in which a Bill of Particulars 
was denied. ! It is the choosing of a limited amount of 
numbers which are drawn at a certain place and time 
and typical of the 1901 lotteries. That is a lottery. 

The game iof “Keno” is specifically gaming. That 
game is described as being a game of chance in which 
a player wins when he has five numbers in a row on a 
card purchased by him corresponding with numbers on 
balls drawn from a globe. 

“Keno,” therefore, like the “numbers game” is a 
game of chance wherein a prize is awarded for holding 
corresponding numbers. But “Keno” is not a lottery 
(United States vs. Hornibrook, 26 Fed. Cases No. 
15390). 
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Both by a generic reading of the statute an<jl specific 
comparisons which represent the only means of placing 
a game not in existence when the statute is (jrawn, it 
is clear that the “numbers game” falls within fhe gam¬ 
ing section. 

Appellant further contends that the lottery piade an 
offense in Section 863 refers to a drawing and that the 
certificate or ticket is the thing to be drawn.; 

Appellant quotes from the case of Knoll vsj. United 
States, 26 App. D. C. 458, Mr. Chief Justice )3hepard 
delivering the opinion: 

I 

“Section 863 is very comprehensive inj its lan¬ 
guage, and was evidently devised for the! preven¬ 
tion of the policy-lottery mischief in all of j its ordi¬ 
nary forms in the District of Columbia. (Italics 
supplied.) 

“For even stronger reasons, it was not neces¬ 
sary to set out the ordinary constituents j or fea¬ 
tures of the game or device called policy lottery in 
the statute. Policy lottery or policy as it is some¬ 
times called, has a common, well understood mean¬ 
ing. That the framers of the Code so understood 
it is apparent, for the section prohibiting it de¬ 
scribes it as the ‘game or device commonly known 
as policy lottery or policy.’ 

“While the game or device is well known to be a 
method of gambling by betting as to what r umbers 
will be drawn in a lottery of one form or another, 
the operation, in respect of tickets, numbers, bet¬ 
ting, drawing, distribution and management, if 
required to be particularly described in ai^ indict¬ 
ment, might be changed from time to time j?o as to 
baffle the ingenuity of the pleader, but jwithout 
changing the real character of the unlawful 
scheme.” (Italics supplied.) 

It must be noted at this time that the “policy game” 
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involves printed tickets, limited amount of numbers, 
together with the drawing. These elements are de¬ 
scribed by this Court as part and parcel of the well- 
known game of policy which the framers of the Code 
were specifically referring to. 

But the ‘ 4 numbers game” has no printed tickets, is 
unlimited in the three digits and entails no drawing. 
Whereas the printed tickets were drawn, the original 
number slip$ are only proof to the backer that a bettor 
has won his bet. 

By practical construction the 1935 numbers game 
does not fall within the “policy” statute. 

Appellant again refers to the preceding argument as 
to the game prevalent at the time whose evils Congress 
wanted to correct. In all of those games there was 
the drawing.of the ticket. Such is the decision in the 
Knoll case. 

The Trial Court ruled that it is the prize that is to 
be drawn, and regardless of how the numbers are ar¬ 
rived at, if the prize is drawn it is a lottery. The Court 
ruled that the drawing was something intangible, mean¬ 
ing the awarding of a prize. Then if that is the case all 
gaming mtfst be lotteries, because the object of gaming 
is to confer a money prize on the happening of some 
event. 

Again, to arrive at what intent Congress had, let us 
analyze the gaming section. “Keno” is not a lottery, 
but specifically a gaming device. In “Keno” there is 
the physical drawing of numbers and the intangible 
drawing of a prize. It follows then that the Trial 
Justice erred in interpreting the statute as meaning 
the drawing of a prize. With such reasoning the con¬ 
clusion would be that “Keno” w*as a lotterv. This, 
however, would be a false conclusion. Then the basis 



of the Trial Justice’s reasoning must be incprrect. 

And appellant contends that the fact th^t “Keno” 
involves a physical drawing distinguishes; what lot¬ 
teries are. Going one step further, such decision makes 
obvious that even where there is a drawing, that in 
itself does not make the game a lottery. Wliicli brings 
us back to appellant’s contention as to what jhe lottery 
statute was intended for. 

It cannot be argued that appellant is attempting to 
place a novel construction on the lottery la\V for pur¬ 
poses of evasion. 

In support thereof appellant cites the case (j>f Francis 
vs. United States, 23 S. Ct. Rep. 334. This w^s a prose¬ 
cution under Act of Congress of March 2, 18^5, C. 191, 
entitled 4 4 An Act for the suppression of lottery traffic 


through national and interstate commerce, etc} 
as follows: 


.,” and is 


4 4 That any person who shall cause to b<p brought 
within the United States from abroad, foif the pur¬ 
pose of disposing of the same or deposited in or 
carried by the mails of the United Stated, or car¬ 
ried from one state to another in the United States, 
any paper, certificate, or instrument purporting to 
be or represent a ticket, chance, share, or* interest 
in or dependent upon the event of a lottery, so- 
called gift concert, or similar enterprise offering 
prizes dependent upon lot or chance, or shall cause 
any advertisement of such lottery, so-cajiled gift 
concert, or similar enterprises offering prizes de¬ 
pendent upon lot or chance, to be brought I into the 
United States, or deposited in or carried by the 
mails of the United States, or transferred from one 
state to another in the same, shall be punishable 
in the first offense by imprisonment for i^ot more 
than two years or by a fine of not more than $1,000, 
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or both, and in the second and after offenses by 
such imprisonment only.” 

It must be noted that this involves the years 1901-2 
again. 

Mr. Justice Holmes, speaking for the Court, in open¬ 
ing his remarks and reflecting on the nature of the 
offemse states: 

“The offense which the defendants are alleged 
to have conspired to commit and to have committed 
is that of causing to be carried from one state to 
another * * *, five papers, certificates, and in¬ 

struments, purporting to be and to represent 
chances, shares, and interests in the prizes there¬ 
after to be awarded by lot in the drawings of a 
lottery, commonly known as the game of policy.” 

Giving such statement its fair construction, it is most 
obvious that the Justice was speaking of something 
quite familiar, to wit, a lottery. It must be noticed that 
the statute itself does not have any construction of a 
lottery within, it, nor does it refer to specific games as 
being lotteries, nor does it refer to any drawing. How¬ 
ever, when lie speaks of the offense of “lottery” he 
says, “a prize awarded in the drawing of a lottery.” 
A fair construction necessarily implies that the lot¬ 
teries covered by such statutes have their drawings. 
And wiien in the same decisions w T e see “prizes drawn” 
it is clear that it is merely being used as a synonym for 
awnrded, and does not eliminate the actual drawings. 

Finally appellant cites the District conditions as to 
the “numbers games.” Every day defendants are 
hailed into Court and for operating the numbers game 
are charged with “gaming” or “setting up a gaming 
table” under Sections 865 to 869, inclusive. 
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Putting the issue squarely to the Government}, appel¬ 
lant cites the case of United States vs. Bassil, et al., 
Criminal No. 54651, which was a prosecution in the 
District Supreme Court. Defendant therein Was in¬ 
dicted, tried, convicted and on October 26, 19^4, sen¬ 
tenced for operating a certain game of change com¬ 
monly called the “numbers game” in violation of Sec¬ 
tions 865 and 869 of the D. C. Code; and at this jwriting 
is still in jail under this sentence. 

The question is then put to the Government that 
if in 1934 the “numbers game” was construed ^o be a 
game of chance upon which money is bet or Wagered 
in violation of Section 865, why has it now become a 
lottery? In answering the question the Government 
must also bear in mind that the affidavit of witness 
Kite for a search warrant after having made these va¬ 
rious plays, recites that there was being used in the 
premises a certain gaming table, gambling device and 
contrivance, designed and adapted for playing j games 
of chance for money and property. And they miist fur¬ 
ther bear in mind that the search warrant witness Kite 
carried with him recited the violation in the same words 
as the affidavit and the gaming statute. 

Appellant therefore respectfully submits th^t the 
“numbers game” is not a lottery but a game of chance 
upon which money is bet and wagered and is a violation 
of Sections 865 to 869, inclusive, of the D. C. Cod|. 

n 


Neither the Original nor Duplicate Number Slips Are 
Lottery Tickets Within the Meaning of 

the Statute 

It must be pointed out at this time that appellant 
was never in possession of anything but original num- 
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ber slips which were the slips retained by the seller to 
be delivered to the backer of the game, the duplicate 
ones being delivered to the purchaser and the tripli¬ 
cate being retained by the salesman. 

That these original slips were not lottery tickets and 
did not represent any interest in a lottery nor guar¬ 
antee or assure anv chance in a lotterv is not onlv fullv 

» V # V 

but is conclusively covered in the case of Francis vs. 
United States aforementioned and we quote from the 
said decision, Mr. Justice Holmes delivering the 
opinion: 


“For on another ground we are of opinion that 

there was no evidence of an offense within the 

meaning of the act of 1895. The assumption has 

been that the slips carried from Kentucky to Ohio 

were papers purporting to be or represent a ticket 

or interest in a lottery. But in our opinion these 

papers did not purport to be or do either. A ticket, 

of course, is a thing which is the holder’s means 

of making good his rights. The essence of it is 

that it is in the hands of the other party to the 

contract with the lotterv as a document of title. 

% 

It seems to us quite plain that the alternative in¬ 
strument mentioned by the statute, viz., a paper 
representing an interest in a lottery, equally is a 
document of title to the purchaser and holder,— 
the things by holding which he makes good his 
right to a chance in the game. But the slips trans¬ 
ported, as we have pointed out, were not the pur¬ 
chasers’ documents. It is true that thev corre- 

* 

spond in contents, and so in one sense represented 
or depicted the purchasers’ interests. But ‘repre¬ 
sent’ in the statute words, represent to the pur¬ 
chaser. It means stand as the respresentative of 
title to the indicated thing, and that these slips did 
not do. The function of the slips might have been 
performed by descriptions in a book, or by mem- 
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ory, if the whole lottery business had befen done 
by one man. They as little represented the pur¬ 
chaser’s chances as the stubs in a check bqok rep¬ 
resent the sums coming to the payees! of the 
checks.” 

So that, in any event, be the “numbers game” a lot¬ 
tery or not, the tickets appellant had were notj lottery 
tickets; in like manner the tickets in the automobile 
were not lottery tickets and their admission as such 
against him was error. 

As to the duplicate slips, they are not lottery tickets 
either. For the reasons set out in Argument I, they 
did not represent any interest in a drawing. Th^y were 
but receipts for bets. There not being any drawing 
and the game itself not being a lottery, they are not 
lottery tickets 

In limiting the discussion for the present as to the 
original slips, it must be pointed out that appellant 
had no connection whatsoever with the duplicates; his 
first appearance in the premises was on December 24 
and was found not guilty as to this date; he y*as not 
present on December 29 (fifth count); on January 3, 
he had no conversation, received an envelope contain¬ 
ing original number slips, walked outside, and was ar¬ 
rested on the sidewalk (sixth and eighth counts-^these 
three being the counts he was convicted on); aid it is 
material that the money passed in this transaction "was 
not given to appellant as was usual but was pfit in a 
bowl in the premises; again appellant engageq in no 
conversation. Then by what stretch of the imagination 
can the Government honestly urge that appellant was 
a party to these two specific sales when he was not 
present at one of them and received no consideration 
for the other? There is not a single iota of evidence 
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adduced ati the trial in any manner, shape, or form 
whatsoever!, connecting the appellant with any of the 
duplicate slips. 


Ill 

Section 868 of the D. C. Code Placing a Liberal Con¬ 
struction on the Gambling Sections Does Not War¬ 
rant a Conviction Under One Section for Violation 
of Another Section 

The Trial Justice in holding that the numbers game 
constituted a lottery ruled that he was bound bv Sec- 

•/ V 

tion 868 to give the statute a liberal construction. 

Appellant asserts that Section 868 does not change 
the rule that penal statutes are to be strictly construed; 
and that a violation of the gaming section cannot, there¬ 
fore, be the foundation for a conviction under the 
lottery section. 

In support thereof, appellant cites the case of Nelson 
vs. United States, 28 App. D. C. 32, which was, briefly: 

An information in the Police Court charged the de¬ 
fendant with a violation of Section 866 in that he did 
knowingly permit to be set up and used a gaming table 
in premises in his possession and under his control. 
The evidence failed to prove possession and control, 
but did prove that he did set up and keep the gaming 
table, which was a violation of Section 865. Defend¬ 
ant’s motion for a directed verdict was overruled; he 
was convicted and sentenced. 

The Government contended that insofar as Section 
868 requires the preceding sections to be liberally con¬ 
strued, the conviction was proper. 
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This Court in reversing the judgment held: | 

i 

“That the evidence was sufficient to sliow that 
the defendant had violated Section 865 byj setting 
up a gaining table is abundantly proved. | As the 
information charges him with an offense!not re¬ 
ferred to in Section 865, but with the offpnse set 
out in Section 866, the evidence in order th uphold 
the conviction under the latter section, mubt show 
that that section was violated by the defendant. It 
is contended, on the part of the government that 
weight should be given to Section 868, which re¬ 
quires that the preceding sections shall be liberally 
construed. It can hardly be maintained, e\ H en con¬ 
ceding that that secton is to be given any weight, 
that evidence showing, or tending to show, that 
one section may have been violated, warrants a 
conviction of an offense set forth in another sec¬ 
tion, unless it shows that the defendant has violated 
such other section upon which the information is 
founded.” j 

I 

The Court found that Section 865 was violated, not 

I 

Section 866, and reversed the conviction. 

So that if Section 868 cannot be so construed to link 
such similar distinct offenses, it surely cannot tye used 
to link such radically different and distinct offenses 
as lotteries and gaming. 

IV 

The Government Did Not Prove Any Lottery the 
Tickets of Which Were Sold to Witness 

| 

Without receding from the above arguments, but 
solely for the purpose of further argument, appellant 
contends that the Government never showed the exist¬ 
ence of anv lottery. 

* 


i 
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In substance the proof showed that witness without 
any conversation as to the game he was playing gave 
one of the defendants a sum of monev and in return 
received a carbon copy of figures with three digits writ¬ 
ten thereon and the amount of money opposite each 
figure; that on December 24 and January 3 appellant 
received from one of the other defendants an envelope 
containing i the original slips of that transaction and 
other transactions. 

And as far as actual legal and competent proof is 
concerned that is what the Government argued was 
selling lottery tickets and being in possession of lottery 
tickets for purposes of sale; that is what the Trial 
Justice instructed the jury was selling and possessing 
lottery tickets, and it was upon this instruction that the 
jury convicted appellant. 

It is conceded that the Government did go one step 
further. It put the witness on the stand to testify as 
to his understanding of what he was doing and then 
put other officers on the stand to testify as to their 
understanding of how the numbers game was played on 
that date. 

For the moment, setting all law books aside, let us 
see if such evidence is logically sensible. 

First as to the witness’ understanding as to what 
he was doing. It is an elementary principle of evidence 
that the witness must relate facts and not his opinion 
of the facts. Neither mav he relate conversations out 
of the presence of the defendant. Without any state¬ 
ments or actions on the part of the defendant the wit¬ 
ness was permitted to give his impression of what was 
happening. It is not unlike the witness relating to 
himself, “I am playing the numbers game. If my num¬ 
ber comes out I will win 600 times that amount less a 
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runner’s commission. This ticket that you are giving 
me represents my right to that prize if I win. I take 
it by your silence that I am correct.” It will Inot be 
disputed that if this was an oral conversation out of 
the presence of the defendant it would be inadmissible. 
Therefore, insofar as to what was happening, it was 
an hearsay conversation which the defendant cotild not 
deny. It was clearly a presumption on the part of wit¬ 
ness and a violation of the cardinal principle of evi¬ 
dence—hearsay. 

Secondly, when the officers are permitted to testify 
as to what their understanding was as to how the num¬ 
bers game was being played on that date, the llaw is 
tossed out of the window and the trial becomes a\ farce. 

Officer Kite, after being allowed to give his impres¬ 
sions and presumptions of what he was doing, thk same 
being that insofar as he was concerned he was playing 
the “numbers game” with the defendant, was allowed 
to indulge in legal and mental gymnastics and further 
testify as to his presumption of how that game was 
operated in all of its various ramifications. An^l then 
the other officers were permitted to give their Under¬ 
standing and presumptions of everything that \\|as go¬ 
ing on when they were not even present. 

It was physically, mentally and legally impossible for 
appellant to rebut what was in the minds of the officers 
when their state of mind was never disclosed. And it 

I 

is again elementary that even a presumption <j >f law 
cannot be the basis of a second presumption (Th4 Glas¬ 
gow Maru, 1 Fed. (2) 503). J 

If such testimony is competent, it is also conclusive, 
and if conclusive it is not a fair trial and a violation 
of due process of law. 
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The Government did not show by any testimony what¬ 
soever, either competent or otherwise, what happened 
to the money after given to the salesman. It did not 
show that it went anywhere but into the possession of 
the salesman. The “numbers game” the witnesses 
were talking about called for the salesman to turn over 
to the runner the original slips and money wagered, 
who then delivered same to the backer; in the event of 
a hit the runner delivered the winnings to the place 
the bet was made, and the winner identified himself by 
his ticket. 

But they did not even prove this game. There was 
no testimony as to the appellant receiving any money; 
none as to it being relayed to any backer; none as to 
whether there even was a backer; none that winnings 
were delivered to the salesman; none that there were 
any winnings or losses at all; no testimony that the 
appellant knew money would be paid if someone 
did win; none that there was a mutual understanding 
that a game was even being played. 

Appellant! was convicted of selling a lottery ticket. 
It is respectfully submitted that the burden is upon 
the Government to prove a lottery by the evidence, 
which was never done. 

On the contrarv the evidence of the Government 
showed that the salesman retained the money and ap¬ 
pellant received the original slip on January 3 (sixth 
and eighth counts). 

Appellant respectfully submits that the Government 
never proved the existence of a lottery sufficiently to 
warrant a conviction for possession and sale of its 
tickets. 
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The Court Erred in Admitting Evidence Other Than 
the Specific Sales Charged in the Indictment 
Including Blank “Number Books” 

The various counts of the indictment charge^ the 
appellant and his codefendants with making specific 
sales of lottery tickets on specific dates. It wajs not 
charged that it was a conspiracy nor was it charged 
that they were maintaining or promoting a lottery. 

This Court has on many occasions asserted thb law 
to be that evidence of other offenses is not admissible 
to prove the offense charged unless it is part and parcel 
thereof. 

The testimony of the officers as to number plays being 
made with others in the premises is clearly extraneous 
to the issue; what they were doing had no bearing on 
what witness was doing, because appellant waS not 
charged with those plays. The only possible vaiue it 
could have would be to shed light on the type of trans¬ 
action that was taking place; but, first, it was net of¬ 
fered for that purpose; and, secondly, there was less 
explanation of what they were doing than what the 
officer was doing. 

With reference to the blank “number books,”! this 
was clearly inadmissible. Being blank, they could be 
used for a number of purposes. Even if used for 
“numbers” purposes, being blank they could not pos¬ 
sibly be lottery tickets. If an offense, it had no mate¬ 
riality to the specific sales and again inadmissible. 

Appellant, therefore, respectfully submits that the 
Court erred in admitting in evidence other transactions 
which the ivitness said were number plays and t}lank 
“number books.” 
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VI 

The Arrest and Search of Appellant and Search of 
the Automobile Were Illegal 

It is conceded that the officers or either of them had 

no warrant for the arrest of the appellant. Therefore 

for the officers to have authority to arrest without a 

* 

warrant they must have reasonable ground to believe 
that a felony has been committed or if a misdemeanor 
it must be committed in their presence (Bright vs. Pat¬ 
ton, 16 D. 0. 534). 

At the time of appellant’s arrest neither of these con¬ 
ditions existed. He was walking on the sidewalk violat¬ 
ing no law. Even if we revert back to the premises, 
all he did was receive an envelope with original slips 
in it. lie was not receiving lottery tickets (Francis vs. 
U. S., supra), he took no part in the sale, had no dis¬ 
cussion as fo the writing of the number slips, nor did 
he have anv conversation to connect himself with the 
premises. Insofar as the arresting officer was con¬ 
cerned, he had not the slightest idea of what appellant 
■was doing. 

Although the officer’s interpretation of the law might 
have led him to believe an offense was being committed 
in his presence, yet if no offense was actually being 
committed, the officer would be arresting without right. 

Insofar as the search of the automobile was con¬ 
cerned, the officers had no right to search it unless the 
appellant was seated therein. And when the evidence 
procured as a result thereof is not lottery tickets and 
then admitted in evidence as of that date, to his preju¬ 
dice, it is shown that illegal evidence is no evidence and 
yet it was introduced to his prejudice. 

Appellant, therefore, respectfully submits that his 
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arrest and search were illegal, made without ri^ht, and 
evidence wrongfully admitted against him. 

| 

VII 

i 

■ 

The eighth count charges the appellant with tyeing in 
possession of a lottery ticket. The only possessory 
charge in Section 863 refers to “policy lottery. ” j Even, 
for the purposes of argument only, if “policy lottery” 
may be proved under this count, these facts staijid out: 

1. Policy lottery was never proved (Knoll vs. jU. S.). 

2. The original number slips are not lottery jtickets 
(Francis vs. U. S.). 

3. Appellant was never in possession of anything 

but original slips. j 

4. Even if they are lottery tickets (again, merely for 
the purposes of argument) they were not for sale. 

CONCLUSION 

I 

I 

Appellant therefore respectfully submits that ^ie was 
entitled to a directed verdict on the eighth couijit. 

And for all of these reasons, appellant respectfully 
states that this cause should be reversed. j 

Respectfully submitted, 

Charles E. Ford, 
Melton Kaplan, 
Attorneys for Appellant. 
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In the United States Court of Appeals 
for the District of Columbia 

| 

No. 6449 

John Reginald Forte, appellant | 

v . 

United States, appellee ! 

BRIEF FOR APPELLEE 

STATEMENT OF FACTS 

The appellant, together with three codefendants, 
was convicted of certain violations of Section 863 
of the District of Columbia Code. The appellant 

i 

was sentenced to serve not less than three mcjnths 
nor more than six months in jail, and he alone of 
the four codefendants has appealed. 

Section 863 of the Code, under which the indict- 
.ment was drawn, provides as follows: 

Sec. 863. Lotteries. —If any person khall 
within the District keep, set up, or promote, 
or be concerned as owner, agent, or clerk, or 
in any other manner, in managing; any 
policy lottery or policy shop, or shall_sdll or 
transfer any ticket, certificate, bill, token, 
or other device purporting or intended to 

(i) 
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: guarantee or assure to any person or entitle 
him to a chance of drawing or obtaining a 
prize, t o be drawn in any lottery, or in the 
game or device commonly known as policy 
j lottery or policy, or shall, for himself or 
J another person, sell or transfer, or have in 
*’ his possession for the purpose of sale or 
transfer, 1 or shall aid in selling, exchanging, 
negotiating, or transferring a chance or 
ticket in or share of a ticket in any policy 
lottery or any such bill, certificate, token, 
or other device, he shall be fined not more 
than five hundred dollars or be imprisoned 
not more than three years, or both. 

The first count of the indictment charged that on 
November 30,1934. the appellant, together with one 
William Jimroglou, one Nicholas Jimroglou, one 
Bethea, and oile Coyle, “did sell and transfer to 
one Melvin M. Kite, then and there being, a certain 
ticket, certificate, bill, token, and device purporting 
and intended to guarantee and assure to, and en¬ 
title the said Melvin M. Kite to a chance of drawing 
and obtaining a prize, to be drawn in a certain lot¬ 
tery, a more particular desorption whereof is to 
the Grand Jurors aforesaid unknown.” The sec¬ 
ond, third, fourth, fifth, and sixth counts, respec¬ 
tively, alleged that the same five defendants had 
committed similar offenses on December 6, Decem¬ 
ber 21, December 24, December 29, 1934. The 
seventh count alleged that on January 3, 1935, the 
defendants “did have in the possession of them 
* * * f or p ur p 0Se 0 f sa j e an( j transfer, a 
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chance and ticket in a certain policy lottery, a pore 
particular description whereof is to the Grand Jur¬ 
ors aforesaid unknown. ’ ’ The eighth count charged 
that on January 3, 1935, the defendants “did have 
in the possession of them * * * f or the pur¬ 

pose of sale and transfer, a certain ticket, certifi¬ 
cate, bill, token, and device, purporting anil in¬ 
tended to guarantee and assure to the purchaser 
thereof a chance of drawing and obtaining a jirize, 
to be drawn in a certain lottery, a more particular 
description whereof is to the Grand Jurors afore¬ 
said unknown” (R. 4-8). 

The appellant was convicted by the .jury on the 
fifth, sixth, and eighth counts of the indictment. 
The Court directed a verdict of not guiltv oii the 
seventh and on the remaining counts the jury re¬ 
turned a verdict of not guilty as to the appellant. 

A proper understanding of the questions involved 
on this appeal requires a more detailed statement 
of the facts than appears in appellant's brief. 

On behalf of the Government it was shown at 
the trial that at noon oil November 30, 1934, Pblice 
Officer Melvin M. Kite went to a lunchroom oii the 
ground floor of premises, 1101 5th St. NW„ in 
Washington. The officer found the defendant, 
Nicholas Jimroglou, there and Nicholas “had a 
numbers book lying on the counter.” Kite there¬ 
upon “made a play on the numbers” game With 
Nicholas; that is, “he gave Nicholas ten cent^, to 
.cover a play of five cents on 157 and five cents on 
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642 ; * * * Nicholas wrote the numbers in the 

book, which was a little book, automatically made 
one original and two carbon copies and gave 
witness one copy/' (R. 17.) 

Officer Kite and Sergeant Deyoe of the gambling 
squad, who qualified as experts on the numbers 
game, explained that the game was played as fol¬ 
lows, at the time of this transaction with Jimroglou: 
If you wish to play the numbers, you give the 
“numbers writer" a number containing three dig¬ 
its and vou bet vour money from a penny up on 
this number. The “numbers writer" writes the 
number and the amount you want to play in a small 
book which produces an original and two carbon 
copies, and he gives you one of the carbon copies. 
One of the other two impressions is later “tricked 
up" and turned over to the backer. The third copy 
is kept by the writer. Sometimes the writer puts 

his initials and vour initials and the total amount 

%/ 

of your bet on the slip. The winning number is de¬ 
termined each dav bv the results of the first three 

V %/ 

races at a certain race track. To make this deter¬ 
mination, “you take the aggregate in each race of 
the prices paid for first, second, and third; then 
you take the first digit to the left of the decimal in 
each aggregate, and you put those digits down in 
order, from left to right, and that forms the win¬ 
ning number for that day’s numbers game.” If 
the number you select proves to be correct you win 
six hundred times the amount of your bet, payable 
in money. You collect your winnings from the 
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numbers writer on presenting the duplicate i slip 
which is your receipt (R. 17,18, 20, 24, 25). 

Officer Kite testified that lie made similar plays 
on the numbers game with the Jimroglous | and 
Bethea on December 6, 1934, and December 21, 
1934, these transactions all having occurred ill the 
lunchroom. On December 24, 1934, Kite mape a 
play with Nicholas Jimroglou in the lunchroom and 
shortly after this transaction the appellant Forte 
entered and Nicholas turned the number slips over 
to Forte, who went outside and drove away ip an 
automobile. This transaction between Nicholas 
and Forte was apparently in accordance with |ome 
mutual understanding or prearrangement, since it 
was accompanied by no explanatory conversation 
(R. 19). On December 29,1934, Kite made another 
numbers play in the lunchroom with Nicholas and 
Bethea and following this transaction he swoife to 
a warrant for the arrest of Nicholas on a charge of 
setting up a gaming table (R. 23, 24). 

On January 3,1935, Sergeant Deyoe, having been 
advised by Kite of his transactions in the lunch¬ 
room, gave Kite two marked nickels and went with 
him to the vicinity of the lunchroom (R. 20, 22). 
As Kite entered the premises he saw the appellant 
Forte go in and receive an envelope from the de¬ 
fendant Nicholas Jimroglou. Kite went up to the 
counter “and Nicholas had the book out on the 
counter and he told Nick he wanted to play five 
cents on 167 and five cents on 642.” Forte, there¬ 
upon, “handed the envelope back to Nick, who 
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wrote out a receipt, gave witness a slip, put the 
other back in the envelope and gave it to Forte who 
put it in his pocket.' 7 Kite paid Nicholas the two 
marked five-cent pieces and Nicholas put this 
monev in a bowl back of the counter. Kite then 
followed Forte outside, signalled the other Officers 
who were waiting, and arrested Forte as he was 
about to enter an automobile. Upon searching 
Forte after this arrest Kite found on him a quan¬ 
tity of number slips in two envelopes, one of them 
being marked “M 231 City Lunch, 1101 5tli St. NW, 
—$3.00." Among these slips was the original of 
the slip which Kite had just played in the lunch¬ 
room (R. 20, 24, 26). The defendant Coyle was 
seated in the automobile and beside him on the floor 
of the car was a package of number slips (R. 20, 
26). 

Sergeant Deyoe and the squad entered the lunch¬ 
room immediatelv after the arrest of Forte and 
served the warrant for the arrest of Nicholas Jim- 
roglou (R. 22, 23). At the time the officers en¬ 
tered the premises Nicholas Jimroglou had a num¬ 
bers book in his hand holding it back of him. 
When this book was taken from him it was found 
to contain a carbon copy of the slip that had been 
given Kite for the play with the two marked nick¬ 
els. In this book and in two other numbers books 
which were found in the premises at this time were 
carbon copies of the other number slips taken from 
the appellant Forte. The officers also found under¬ 
neath the counter seventeen new numbers books. 



The marked monev was recovered from the bbwl 
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where Nicholas had put it (R. 21, 22, 24, 25). j 

After his arrest, the Appellant Forte told Ser¬ 
geant Deyoe that he was working for a man narped 
Palmer Sowers, that he went to certain places “to 
pick up numbers and turned them over to another 
man” (R. 24). 

The appellant Forte did not take the stand, and 
the only evidence offered on behalf of any of i the 
defendants was the testimony of the two Jimtfog- 
lous that the name of the man identified by j the 
police as Nicholas was in reality William (R.j 27, 
28). 

The trial court charged the jury that if the num¬ 
bers game w’as played in the manner described by 
the police officers, then it was a lottery within the 
meaning of Section 863 of the District of Colmpbia 
Code (R. 32). | 

On this appeal, Forte contends, first, that the 
numbers game is not a lottery; second, that the trial 
court erred in admitting certain evidence; third, 
that the arrest and search of the appellant and of 
the automobile were illegal; and, fourth, that the 
eighth count of the indictment does not stat^ an 
offense. 

I 

The numbers game is a lottery 

It is established law that a lottery is simpjy a 
scheme for the distribution of prizes by chance; in 
other words, that where a pecuniary consideration 


37627 - 35 - 


8 


is paid, and it is determined by lot or chance, ac¬ 
cording to some scheme held out to the public, what 
and how much he who pays the money is to have for 
it, that is a lottery. Applying this definition to the 
numbers game and other games of similar charac¬ 
ter, the courts have uniformly held that they con¬ 
stitute lotteries. 

Commonwealth v. Banks, 98 Pa. Super. 
Ct. 432; 

Commonwealth v. Chirico, 117 Pa. Super. 
Ct. 199, 177 Atl. 591; 

Cut cliff v. State, 179 S. E. 568 (Ga. Ap¬ 
peals 1935); 

State v. Ingram, et al. 204 X. C. 557, 168 
S. E. 837: 

ReilUy v. U. S., 106 Fed. 896 (C. C. A. 6th) ; 

Wilkinson v. Gill, 74 N. Y. 63; 

People v. Elliott, 74 Mich. 464, 41 X. W. 
916; 

Commonwealth v. Wright, 137 Mass. 250; 

Commonwealth v. Sullivan, 146 Mass. 142, 
15 X. E. 491; 

State, etc. v. Kansas Mercantile Assn., 45 
Kans. 351, 25 Pac. 984; 

Boyland v. State, 69 Md. 511, 16 Atl. 132; 

See New v. Tribond Sales Corp., 57 App. 
D. C. 197, 19 F. (2d) 671; Boyd v. Common - 
wealth, 141 Ky. 247, 132 S. W. 423. 

In Commonwealth v. Banks, 98 Pa. Super. Ct. 
432, the defendant was convicted of setting up a 
lottery and of being concerned in the management, 
conducting, and carrying on of a lottery. On ap¬ 
peal, he contended, as does the appellant in this 
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I 

i 

case, that he should have been indicted for setting 
up a game or device of hazard at which money 
might be played for, staked, or betted. It appeared 
that the game involved was the numbers game. 
The appellate court rejected the contentions of the 
defendant and affirmed his conviction, saying (98 
Pa. Sup. Ct. 434, et seq.) : 

The scheme used by the appellant is famil¬ 
iarly known as the “number game.” In 
addition to the “player”, it employs a 
“banker” or “backer”, a “writer”, and 
sometimes a “pick-up man.” The plkyer 
selects a number of three figures and plays 
an amount of money upon it which he jpays 
to the writer. The writer has a book con¬ 
taining slips in triplicate with carbon sheets 
between them. He writes the number 
selected by the player in the book, gives the 
white copy to the player, the yellow copy to 
the backer, and retains the tissue copy in the 
book. If a pick-up man is employed he 
gathers the yellow slips or tickets front the 
various writers and delivers them toj the 
backer. The winning number is determined 
next morning by reference to the published 
statement of the New York Clearing Hj>use, 
with respect to exchanges and balances. 
These are published every morning ini the 
daily papers in figures of even millions and 
the last two figures of the exchanges with the 
last figure of the balances constitute the win¬ 
ning number. For example, if the clearing¬ 
house statement shows exchanges of 547 mil¬ 
lions and balances of 105 millions,! the 
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winning number is 475; if exchanges of 673 
millions and balances of 119 millions, the 
winning number is 739. The outcome is 
wholly a matter of chance. Skill has no 

•j 

place in it. If the player wins he gets from 
the backer 600 times the amount he played; 
if he loses he gets nothing; play can be made 
for any amount from one cent up. 

It is evident that this is but a variation of 
“policy” playing, differing chiefly in the 
facts that any number up to 999 can be 
played instead of only 78 numbers, and that 
the winning number is determined by the 
statement of the New York Clearing House 
Exchanges and Balances instead of by a 
drawing from a wheel; both equally the sub¬ 
ject of chance. For description of “policy” 
playing, isee 38 Corpus Juris 298, note 28 (b). 
See also Wilkinson v. Gill, 74 N. Y. 63, 67. 

In Com. v. Manderfield, 8 Phila. 457, 459, 
Judge Paxson defined a lottery to be “A 
scheme for the distribution of prizes by 
chance”; which is practically the same as 
Webster’s definition; and in Com. v. Sheriff, 
10 Phila. 203, 204, he said: “Whatever 
amounts to this, no matter how^ ingeniously 
the object of it may be concealed, is a lot¬ 
tery.” Worcester defines it: “A game of 
hazard in which small sums are ventured for 
the chance of obtaining a larger value 
either in money or in other articles.” The 
Century Dictionary says: “In law the term 
‘lottery’ embraces all schemes for the dis¬ 
tribution of prizes by chance, such as policy 
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playing, gift exhibitions, prize concerts, 
raffles at fairs, etc., and includes various 
forms of gambling.” In Hull v. Buggies, 56 
N. Y. 424, 427, the Court of Appeals defined 
it as follows: “Where a pecuniary consider¬ 
ation is paid, and it is determined by lot or 
chance, according to some scheme hel(jl out 
to the public, what and how much he who 
pays the money is to have for it, thaf is a 
lotterv.” This fits our case exactlv; sol does 
the definition in Bishop on Statutory 
Crimes, Sec. 952 (3d Ed.) : “A lottery may 
be defined to be any scheme whereby ode, on 
paying money or other valuable thing to 
another becomes entitled to receive from him 
such a return in value or nothing as some 

formula of chance mav determine.” 

%/ 

The great weight of authority in this 
country is that “policy” playing is a lottery. 
(Citing many cases.) Section 54 o^ the 
Criminal Code expressly recognizes “policy” 
as one of the forms of lottery. 

Commonwealth v. Chirico, 117 Pa. Super. Ct. 199, 
177 Atl. 591, was a prosecution for conducting a 
lottery and for conspiracy to conduct a lottery. 
The evidence showed that the lottery involved was 
the numbers game and that this game was identical 
with the one involved in the instant case. After 
describing the method of playing the game, the 
Court said (117 Pa. Super. Ct. 206) : 

While upon the stand, Sergeant Ellis, of 
the Philadelphia Police Bureau, testified 
that the winning number is now “taken from 
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the totals of the first three races at some 
designated horse-race track, each day.” In 
further explanation, he said: 

“A. When I say that, I mean that they 
take the first three winners at these tracks. 
In other words, the horses which come in 
first, second, and third, and by learning the 
odds they paid on the first, second, and third, 
each of the first three races, and adding up 
those totals for each race, they get a certain 
total; and then they select a number, the 
third number from the right, from top to 
bottom, and that number is the number by 
which they determine who the winner shall 
be in the lottery numbers for a particular 
day. 

“Q. You mean the odds on the first three 
horses placed in the races are added to¬ 
gether ? 

“A. What they pay; yes. 

“Q. They are added together? 

“A. In other words, say one horse paid 
120, and another 50, and another 40—they 
would be added together. 

‘ i Q. That would be 210 ? 

“A. Yes. 

“Q. What would the number be used in 
the lottery ? 

“A. They would go by the same method in 
the next race, and on into the third race; 
then taking the figures and using the third 
numbers from the right, from top to bottom. 
The third figures from the right make the 
winning number.” 


The Court held that this numbers game was a lot- 
tery. 

In Cutcliff v. State, 179 S. E. 568 (Ga. Appeals 
1935) the defendant was convicted of keeping] and 
maintaining a lottery known as a “number game”, 
and of furnishing lottery tickets or numbers and 
combinations which represented chances in % lot¬ 
tery. The Court described the game involved as 
follows (179 S. E. 568) : j 

The evidence for the state was tha|t on 
October 16, 1933, there was being operated 
in Fulton county, Ga., a lottery known as a 
‘ 4 number game.” “As to how that number 
game is operated and what number they are 
trying to guess or play for, they try to iuess 
what number will come out in the total bond 
sales for the day in New York—that isl you 
leave the millions off to the left an^ the 
hundreds off to the right of this numbe| and 
take the hundred thousands in the middle. 
They are trying to guess what that number 
will be for the day. If New York bond sales 
for the day were 5,150,000, the number that 
would win that day would be 150. Iij this 
lottery someone goes out as the writer.” 
The writer would ask the player what num¬ 
ber he wanted to play; he could play as many 
combinations as he wished, from one benny 
up to a dollar on any number he chose. If 
the person guesses the correct number, ^hich 
is determined by the total stock sales that day 
in New York, he is paid 500 to one, that is, 


one penny pays 


etc. The writer 


gets 
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50 cents commission and the successful 
guesser $4.50 for each penny bet or invested. 
The writer uses a lottery book which has a 
white slip and a yellow duplicate slip made 
by a carbon paper, and the slips contain a 
place to indicate the writer’s number and 
date, as well as the number being played by 
the guesser. The white slip is given the 
player and the yellow slip retained, and is 
turned over to what is known as the pick-up 
man, who delivers it to the lottery headquar¬ 
ters or head man. Then conies the pay off, if 
any, when the stock sales for that day have 
been determined. The number played for is 
made known immediatelv after the close of 
the stock exchange, at 2 p. m. No bets are 
supposed to be taken after that hour. 

The Court held that the evidence was sufficient to 
warrant a conviction. 

State v. Ingram ct al., 204 N. C. 557. 168 S. E. 
837, was an indictment for promoting and setting 
on foot a lottery. In affirming a verdict and judg¬ 
ment of guilty, the Court said (204 N. C. 558): 

The lottery seems to have been conducted 
after this fashion: Ingram “picked up the 
business”, he sold the books, collected the 
money for them, and received from custom¬ 
ers the sealed envelopes containing the num¬ 
bers for the drawing. The device held out 
the possibility of receiving for a few cents a 
much larger sum of money. The documents 
found in the room consisted of several hun¬ 
dred slips of paper containing numbers, the 
slips in the envelopes being yellow slips bear- 


ing from five to fifteen numbers wifh a 
printed number at the bottom; they Con¬ 
sisted in part of booklets containing yepow 
and white sheets with thin tissue sheets be- 

i 

tween them, some of which were numbered. 
The account books contained various n^jmes 
and figures. 

It is apparent that this game was the numbers 
game. 

Reilley v. United States, 106 Fed. 896 (C. Q. A. 
6th), w r as an indictment for conspiracy to transport 


lottery tickets in interstate commerce. The game 
shown by the evidence, which was known as the 
“policy game”, was described as follows by| the 
Court (106 Fed. 898): 

Upon the trial the government offered j evi¬ 
dence tending to prove that the respondents 
adopted a scheme of lottery business, called 
by them 64 policy”, which they subsequently 


carried into operation, of the character [fol¬ 
lowing : The principal office for the traijsac- 
tion of the business was located in a building 
in Cincinnati, Ohio. The place where the 
drawings of numbers from a wheel \kere 


made was located in another building or 
room adjoining the principal office and con¬ 
nected with it by a private way. In various 
places in that city and elsewehere, in (j)hio 
and other states, one, at least, being in New¬ 
port, Ky., they had offices or station^ at 
which the patrons purchased tickets or 
chances in the drawings to be thereafter 
made in Cincinnati, at the place mentioned. 
Successive numbers from 1 to 78, inclusive, 
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were each day put into the wheel, and at 
each drawing 12 numbers were taken out. 
A list of these 12 numbers was taken into 
the principal office and there recorded. Sev¬ 
eral hours in the day before these drawings 
respectively took place, the patrons pur¬ 
chased chances at the suboffices or stations 
from an agent of the respondents, or from 
one of the latter, in charge at that place. 
In this instance, the purchase was made of 
the respondent Hoff at the Newport office. 
The purchaser (Harrison, in this instance) 
chose 3 of the numbers from 1 to 78, inclu¬ 
sive, and wrote them upon a slip of paper, 
of which, according to the method of doing 
business, he kept a duplicate. He handed 
his list of numbers, with figures to denote 
the sum paid, upon a slip of paper, and the 
money to pay for his chance, to the person 
in charge, to be transmitted to the principal 
office in Cincinnati, by the “carrier”, who 
would call to take them up. When these 
slips and the moneys were all brought into 
the principal office, the drawing above-men¬ 
tioned took place. If the 3 numbers on the 
slip were of the 12 drawn from the wheel, 
the purchaser would win the prize, $200, 
when the game (of which there were several 
forms) was played on the basis above stated; 
if not, he lost. A report of the drawing 
was sent back to the station from which the 
slip came, and, if any purchaser had made 
a “hit”, his slip would be returned with the 
prize to be there delivered to him. 
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It is apparent that there is great similarity! be¬ 
tween the policy game and the numbers game, the 
principal difference being that the policy player 
was required to choose a number between 1 and 78, 
instead of any number, and that the winning num¬ 
ber in policy was determined by a drawing or a 
wheel. j 

The Circuit Court of Appeals held that this 
scheme constituted a lottery, the opinion b^ing 
written by Circuit Judge Severens, and concurred 
in by Lurton and Day, Circuit Judges, later of the 
Supreme Court of the United States. Although 
this case was reversed on other grounds j in 
Francis v. United States, 188 U. S. 375, its author¬ 
ity cannot be questioned on the point that the policy 
game is a lottery. 

Wilkinson v. Gill, 14: N. Y. 63, was an action, by 
the purchaser of tickets in a policy game to recover 
double the sum of money he had paid for the tickets 
under a statute providing that: 

Any person who shall purchase any share, 
interest, ticket, certificate of any share or 
interest, or part of a ticket, or any paper or 
instrument purporting to be a ticket, or 
share or interest in any ticket, or in any por¬ 
tion of any illegal lottery, may sue for and 
recover double the sum of money, and doqble 
the value of any goods or things in actlion 
which he may have paid or delivered in Con¬ 
sideration of such purchase, with double 
costs of suit. 
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The court held that the policy game was a lottery, 
saying: 

The mode of “playing policy" was de¬ 
scribed by the plaintiff as follows: “I se¬ 
lected certain numbers and handed those 
numbers into the office then, and, if those 
numbers came out in the drawing, why I 
made money, if they did not, I lost. I might 
take four numbers, according to the style of 
playing—gigs and horses and saddles. * * * 
I merely handed the numbers in with my 
money, and, after the official drawing was 
announced, I might go the same night or 
next morning, and, if I found my numbers 
came out, I claimed mv money. I looked at 
the official list, and then compared the offi¬ 
cial list with my memorandum. I univer- 
sallv played in the Kentucky lottery, having 
more confidence in that." A saddle repre¬ 
sented two, a gig three, and a horse four 
numbers. * * * 

The question is therefore presented 
whether the 4 ‘policy'’ transactions were 
within! the statute. * * * r fh e wor( j 

“lottery” has no technical legal meaning. 
It must be construed in the popular sense, 
and with a view of remedying the mischief 
intended to be prevented. It is defined by 
Webster, “a scheme for the distribution of 
prizes by chance, or the distribution itself”, 
and he defines “lot” as “that which causes, 
falls or happens; that which in human speech 
is called chance, fortune, hazard”, and “to 
draw lots” is “to determine an event by 
drawing one thing from a number, whose 
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marks are concealed from the drawer, land 
thus determining an event.” Worcester^ de¬ 
fines “lottery” as “a hazard in which sums 
are ventured for a chance of obtaining a 
greater value.” The language of Folger, J., 
in 56 N. Y. 424, may be adopted as a result 
of the accepted definitions. “Where a j pe¬ 
cuniary consideration is paid, and it is deter¬ 
mined by lot or chance, according to spme 
scheme held out by (sic) the public, what 
and how much he who pays the money is, to 

have for it, that is a lotterv. ’ ’ 

* 

People v. Elliott, 74 Mich. 264, 41 N. W. 916, was 
a prosecution under an information charging Ifhat 
the defendant unlawfully did set up and promote a 
lottery for money, contrary to a Michigan statute. 
The game involved was the policy game, similar to 
that described in Reilley v. United States and Wil¬ 
kinson v. Gill . The court held that this game was a 
lottery. The court said (74 Mich. 267, 268): ! 

A lottery is a scheme by which a result is 
reached by some action or means taken, hnd 
in which result man’s choice or will ha^ no 
part, nor can human reason, foresight, sagac¬ 
ity, or design enable him to know or deter¬ 
mine such result until the same has been ac¬ 
complished. It was the obtaining of money 
or property by such means that our statute 
was intended to prevent and punish, and I 
think the case before us falls clearly within 
the statute. 

In Commonwealth v. Wright, 137 Mass. 250, and 
Commonwealth v. Sullivan, 146 Mass. 142, 15 Nl E. 
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491, the Court, in opinions by Mr. Justice Holmes, 
held that the policy game constituted a lottery. 

A similar decision was rendered in State, etc. v. 
Kansas Mercantile Assn., 45 Kans. 351, 25 Pac. 
984, where many cases on the subject are reviewed. 

In Boyland v. State, 69 Md. 511, 16 Atl. 132, a 
ticket on a “horse combination'’ was held to be a 
lottery ticket. 

The language of the court in People v. Elliott, 
74 Mich. 264, 41 X. W. 916, demonstrates the fal¬ 
lacy of the appellant’s contention that the method 
of selecting the winning number determines the 
character of the game, that is, determines whether 
or not the game is a lottery. In commenting on the 
fact that the drawing in the policy game did not oc¬ 
cur in Michigan, the court said (74 Mich. 268): 


If the respondent had drawn the 13 num¬ 
bers from the 78 at his place of business in 
Detroit, there could be no doubt but that the 
scheme would have been regarded as a lot¬ 
tery, and within the terms of the statute. 
%/ / 

It is difficult to see why the selecting and 
selling of three or more of the thirteen num¬ 


bers would not be equally within the statute, 
if they were to draw the prizes, if it was not 
necessary for the drawing to be done within 
the State to constitute the offense; and this 
I think, was unnecessary. How. Stat. Sec. 
9335. It is not the drawing of the lots, hut 
the disposing and selling of the chances, that 
brings the case within the statute. It is pro¬ 
moting the lottery for money by paying the 
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money for the chance of receiving more . j It 
is of little consequence where the drawing 
takes place. (Italics supplied.) 

The error in the appellants’ contention, that Sec¬ 
tion 863 of the Code requires that there be a draw¬ 
ing of numbers or tickets, is further demonstrated 
by a careful examination of the Section. The Sta¬ 
tute refers to 4 ‘any ticket * * * or other 

device purporting or intended to guarantee or as¬ 
sure to any person or entitle him to a chance of 
drawing or obtaining a prize, to be drawn in any 
lottery, or in the game or device commonly kn<)wn 
as a policy lottery or policy.” j 

It is of course entirely possible that one \^lio 
operated a numbers game or other lottery in a room 
might be guilty of setting up a gaming table un^ler 
Section 865 of the Code. Section 863 and Sectjion 
865, however, are not mutually exclusive, as con¬ 
tended by the appellant. 

(a) The numbers game is not a bet or wager on a horse 

race 

The appellant’s contention that the numbers 
game is a bet or wager on the horse races is obvi- 
ouslv fallacious. The results of the horse races are 

9 / 

merelv used to determine the winning number. It 
is entirely immaterial to the player of the num¬ 
bers game which horses win, place, or show in the 
races. The numbers player merely guesses that 
the result of mathematical calculations based x^pon 
the prices paid at a track will be a certain nurqber. 
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This contention of the appellant has been made 
in similar form in other cases and has been rejected 
by the courts. 

Commonwealth v. Wright, 137 Mass. 250; 
Wilkinson v. Gill, 74 N. Y. 63, 67; 
Commonwealth v. Banks, 98 Pa. Super. Ct. 

432, 436, 437. 

(b) The expert testimony concerning the numbers game 

was competent 

The numbers game was described to the jury by 
Officer Kite and Sergeant Deyoe. Kite testified 
(R. 17): 

That he had been on the gambling squad 
since about September 1933; that he played 
the numbers game on several occasions; that 
he had been in about 12 or 15 cases involving 
numbers games prior to the present case; 
that about June or July he had previously 
testified in this court about how the numbers 
game was played; that he had discussed the 
game with others who were familiar with it, 
and was himself familiar with it. 

Sergeant Deyoe testified that he had been a police 
officer for fifteen years and had been attached to 
the Gambling Squad for over a year; that he had 
been involved in about 100 cases relating to the 
numbers game, had testified in court about the game, 
and had discussed it with people who were familiar 
with it and how it was played at the time of the 
transactions in this case. (R. 24-25.) 
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It is apparent that the experience and. knowledge 
of these police officers qualified them as experts to 
explain to the jury a game with which the jury 
certainly could not be presumed to be familiar. 
Such expert testimony is uniformly held to be 
competent. 

Commonwealth v. Adams, 160 Mass. [310, 
35 N. E. 851; j 

Commonwealth v. Watson, 154 Mass. 135, 
27 N. E. 1003; 

People v. Emerson, 5 N. Y. Supp. 374, 
Affid. 6 N. Y., Supp. 274; 

Nuckolls v. Commonwealtli, 73 Va. 884; 

Baum v. State, 163 Md. 153, 161 Atl. 244. 

In Commonwealth v. Adams, 160 Mass. 310, 35 
N. E. 851, a prosecution for being present in a com¬ 
mon gaming house, a witness was permitted to |est- 
ify concerning the game of policy. In holding that 
such testimony was competent, the Court said: 

The witness O'Brien was properly ad¬ 
mitted to testify as an expert. It is not to be 
assumed that the jury were acquainted with 
the mode of playing an unlawful game, and 
the presiding justice might allow the withess 
to testify to his special knowledge derived 
from playing the game more than one thou¬ 
sand times during a period of ten year^, al¬ 
though the last occasion was more than a 
year before the trial, and there had since 
been changes and alterations in the ganje of 
which the witness knew only by hearsay. 
Even if he testified on the strength of inifor- 
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mation which he had not personally verified, 
such testimony might be admissible. See 
Finnegan v. Fall River Gas Works, 159 
Mass. 311. The exception to the refusal to 
strike out the testimony of the witness must 
be overruled. 

In Commonwealth v. Watson, 154 Mass. 135, 27 
X. E. 1003, a witness testified that without any ex¬ 
planatory conversation he had purchased a ticket 
on a baseball pool from the defendant. In affirm¬ 
ing the conviction of the defendant the Court, 
speaking through Mr. Justice Holmes, said (154 
Mass. 139): 

The first exception is to allowing this wit¬ 
ness to testify that combination 10 meant the 
four names in the row numbered 10, and that, 
as far as he knew, the names signified base¬ 
ball clubs. If the jury were not warranted 
in inferring as much without evidence, we 
are of opinion that the witness who bought 
the ticket, and who had been at the place a 
number of times, might be found by the 
judge to be qualified to testify to the meaning 

of the words used bv himself and the defend- 

%/ 

ant. 

In People v. Emerson, 5 N. Y. Supp. 374, a policy 
lottery case, the Court said (5 N. Y. Supp. 375): 

There certainly was nothing before the 
court which would enable it to take judicial 
cognizance of the nature or description of a 
lottery policy; and I agree with the district 
attorney that it was as proper to show, by 
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one familiar with the facts, the natur^ and 
description of a lottery policy, as to p|rove r 
which I understand to be an evervdav obcur- 

%/ i 

rence under section 410 of the Penal ^ode, 
the nature and description of a weapon ]com¬ 
monly known as a “slungshot”, or, under sec¬ 
tion 508, what is an instrument adapted or 
commonly used for the commission of burg¬ 
lary, etc. 

%J 7 

In Nuckolls v. Commonwealth, 73 Va. 884. a pros¬ 
ecution for gaming, a witness testified that he had 

i 

played keno twice and seen it played tw T o or three 
times, but was not an expert. He w~as then allowed 
to state w T hat he knew of the game. It was he}d on 
appeal that there w’as no error and that the extent 
of the witness’ qualifications went only to the 
weight of his testimony. 

In Baum v. State, 163 Md. 153, 161 Atl. 2^4, a 
bookmaking case, a police officer w^as permitted to 
explain to the jury the meaning of certain notations 
winch appeared on betting slips. The court held 
that this testimony w^as competent since “it w’as 
shown that the police officer had been for lhany 
years on the force and had had large experience in 
dealing with and suppressing bookmaking.” 


The government contends that the numbers game 
is a lottery within the meaning of the generic term 
employed in Section 863 of the Code. It may ap¬ 
pear to the court, however, that there is no (sub¬ 
stantial difference between the modern numbers 
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game and the game of policy lottery, described in 
several of the cases cited. The court may, there¬ 
fore, believe that an indictment alleging a sale of 
a policy ticket would be supported by proof that a 
numbers slip had been sold. 

Should the court come to this conclusion, the 
government must still prevail. A policy lottery is 
merely one species of the genus lottery. The in¬ 
dictment in this case charged a lottery, the exact 
nature of which was to the grand jurors unknown. 
No demurrer or motion for bill of particulars was 
tiled. No claim of variance was made on the ground 
that the government had alleged a lottery and 
proved a policy lottery; in fact the appellant con¬ 
tended that the evidence did not tend to prove 
citheijo lottery or policy lottery (R. 17). There 
is no reason, therefore, for the court to hold that 
proof of a particular kind of lottery has not sup¬ 
ported the generic allegation. It is. of course, too 
late at this time to claim a variance. 

Roberts v. Graham, 6 Wall. 578; 

Grayson v. Lynch, 163 U. S. 468; 

Harris v. U. S., 227 U. S. 340. 

(d) The evidence otherwise supports the conviction 

The evidence showed that the two Jimroglous 
and Bethea sold numbers tickets in their lunch 
room. They sold such a ticket to Officer Kite on 
December 24, 1934, and at this time, the appellant 
Forte entered the lunch room and without any ex¬ 
planatory conversation or discussion, Nicholas Jim- 


roglou turned the numbers slips over to Forte ^nd 
he left with them in his possession. On Decem¬ 
ber 29, 1934, Bethea sold a numbers ticket to the 

7 ' ! 

police officer. On January 3, 1935, Forte entered 
the restaurant just ahead of Officer Kite end 
Nicholas Jimroglou handed Forte an envelope con¬ 
taining numbers slips. In order that Kite might 
make his play with Nicholas, Forte handed the en¬ 
velope back to Nicholas and Nicholas thereupon 
wrote out a slip for Kite, placed a copy of the slip 
in the envelope and gave the envelope back to 
Forte who left the lunch room and was iinmedialjelv 
thereafter placed under arrest. When Forte was 
searched, it was found that he had on his person 
two envelopes containing numbers slips and that 
these slips were originals, corresponding to carbon 
copies which were found in the lunch room. There 
was testimony that as the numbers game is played, 
three copies of every play are made, that one e^py 
is given to the player, one is kept by the writer, and 
the original “is later picked up and turned over to 
the backer.*’ The appellant told the police that he 
was working for a man named Palmer Sowers, for 
whom he picked up numbers “and turned tliem 
over to another man.” 

On the basis of this evidence the jury was clearly 
justified in finding that Forte and the operators of 
the lunch room were engaged in a common criminal 
enterprise, that there was a mutual understanding 
between them under which Forte “picked up” the 
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numbers plays which were written in the lunch 
room. In other words, the jury were justified in 
believing that Forte was an accessory to the num- 
bers transactions, engaged in by his codefendants. 

II 

The arrest and subsequent search and seizure were 

lawful and proper 

The facts known to Officer Kite at the time he 
placed Forte under arrest certainly justified him in 
believeing that Forte had been guilty of a felony 
and was in the act of committing one. The arrest 
of Forte was, therefore, proper and it was likewise 
proper for the officers to search his person and take 
from him the papers which he had just used in the 
commission of a crime. It was, moreover, reason¬ 
able and proper to extend this search to the auto¬ 
mobile into which Forte was stepping when 
arrested. It will be noted that the numbers slips 
seized in the automobile were on the floor and ap¬ 
parently in plain view of the officers. 

The search of the restaurant was a legal incident 
of the arrest of Nicholas Jimroglou and the other 
codefendants. Nicholas was arrested under a war¬ 
rant, but in any event it appeared that Kite had 
communicated to the arresting officer, Sergeant 
Deyoo, facts which justified Deyoe in believing that 
the Jimroglous had been guiltv of a felony and 
were engaged in committing one at the moment of 
the arrest. Under these circumstances the arrests 
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in the restaurant and the incidental search i and 
seizure were clearly proper. 

Carroll v. U. S 267 U. S. 132, 156; 

Marron v. U. S., 275 U. S. 192; | 

Zerega v. U. S.. 59 App. D. C. 67, 32 F. 
(2d) 963; j 

Swan v. U. S., 54 App. D. C. 100, 295 ted. 
921; 

Brown v. U. S 59 App. D. C. 57, 32 F.| (2) 
953. 

III 

The court committed no error in its rulings on admission 

of evidence 

The appellant complains of the admission of evi¬ 
dence that the Jimroglous sold numbers tickets 
to people other than the officer (R. 19). This tes¬ 
timony was competent, however, since it tended to 
show that there was in fact a lottery. Had j the 
Jimroglous sold a ticket only to Officer Kite land 
to no one else, the appellant might have argued f:hat 
the Government had failed to prove a lottery. 
This evidence also tended to show a course of Con¬ 
duct on the part of the Jimroglous. 

The objection to the admission in evidence of! the 
17 blank numbers books which were found at the 
restaurant is too tenuous to require discussion. 

IV 

The eighth count of the indictment was sufficient 

i 

The appellant attacks the eighth count of th^ in¬ 
dictment on the ground that “the only possessory 
charge in Section 863 refers to ‘policy lottery!’ 
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No attack on tlie indictment has been heretofore 
made either on demurrer or at the trial. The ap¬ 
pellant’s criticism is, therefore, somewhat tardy. 
In anv event, an examination of Section 863 of the 
Code demonstrates the error of the appellant’s 
argument. Section 863, after referring to lottery 
tickets, provides that it shall be an offense for any 
person to ‘‘have in his possession * * * any 

such bill, certificate, token or other device.” 

CONCLUSION 

It is respectfully submitted that the verdict and 
judgment appealed from should be affirmed. 

Leslie C. Garnett, 

United States Attorney , 

Roger Robb, 

Assistant United States Attorney , 

; Attorneys for Appellee. 


v.s. (ovmmENT miHTim officii tts> 





